
  

  

  

 

 

 

 

 

 

Debt management (and credit 
repair services) guidance 
 

March 2012  

 

 

 

 

 

 

OFT366rev 

 



  

  

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

© Crown copyright 2012 

You may reuse this information (not including logos) free of charge in any 
format or medium, under the terms of the Open Government Licence. To view 
this licence, visit www.nationalarchives.gov.uk/doc/open-government-licence or 
write to the Information Policy Team, The National Archives, Kew, London TW9 
4DU, or email: psi@nationalarchives.gsi.gov.uk. 

Any enquiries regarding this publication should be sent to us at: Marketing, 
Office of Fair Trading, Fleetbank House, 2-6 Salisbury Square, London EC4Y 
8JX, or email: marketing@oft.gsi.gov.uk. 

This publication is also available from our website at: www.oft.gov.uk. 

http://www.nationalarchives.gov.uk/doc/open-government-licence�
mailto:psi@nationalarchives.gsi.gov.uk�
mailto:marketing@oft.gsi.gov.uk�
http://www.oft.gov.uk/�


  

  

  

 

 

CONTENTS 

Chapter/Annexe   Page 

Foreword                                                                                        5 

1 Introduction    8 

2 Overarching Principles of Fair Business Practice  15 

3 Unfair or Improper Business Practices  21 

 Lead generation, direct marketing and personal visits  21 

 General marketing, advertising and other communications 30 

 Advice  40 

 Charging for debt management and related services  50 

 Pre-contract information  54 

 Contracts  61 

 Handling client’s money  63 

 Debt management plans  66 

 Credit information services  69 

 Creditors’ responsibilities  72 

 Complaints handling  75 

4 Regulatory Compliance and Enforcement  77 

A Scope of the Guidance  84 



  

  

  

 

 

B Other Relevant Legislation and Guidance  87 

C List of Other Relevant Guidance and Legislation  93 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



FOREWORD 

The primary aim of this guidance is to assist licensees engaging in, and/or those 
proposing to engage in, debt advice/debt management activities and/or providing 
credit information services (including credit repair) in ensuring that they meet the 
standards expected by the Office of Fair Trading (OFT). It does this by setting 
out how the fitness test under section 25 of the Consumer Credit Act 1974 (the 
Act) will be applied in respect of debt advice/debt management activities and 
the provision of credit information services. It also describes the various 
regulatory powers the OFT may use where it identifies non-adherence to these 
standards.  

This guidance has a much broader application than simply to debt management 
plans and debt management businesses and its scope is set out in paragraphs 
1.10 -1.12 of the Introduction. As such, it seeks to clarify the standards the 
OFT expects of all parties involved in the debt advice/debt management process.  

The guidance also seeks to clarify what the OFT expects in terms of licensees’ 
responsibilities for the activities of their agents or other third parties with whom 
they do business. 

In the OFT’s view, the extent to which a licensee may fail to adhere to the 
standards set out in this guidance and engages in unfair or improper business 
practices, may be, to some degree, directly related to the effectiveness and 
appropriateness (or otherwise) of its business practices and procedures. This 
guidance sets out what the OFT expects in terms of licensees’, and applicants’, 
regulatory compliance, business policies, practices and procedures, including 
training and monitoring. 

This guidance is not designed to be a comprehensive checklist of behaviour. We 
cannot anticipate all possible variants of business behaviour, or the future range 
of debt management options that may become available to consumers. The 
guidance sets out what, in the OFT’s view, may constitute unfair or improper 
practices and provides some illustrative examples. The examples given are based 
on our own experience of enforcement, the findings from the compliance review 
we published in 2010 (including stakeholder feedback), OFT complaint 
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information and issues brought to our attention by organisations representing 
consumers and businesses and by regulators.  

The guidance is not exhaustive and we expect businesses to have regard to the 
spirit as well as the letter of the guidance. Acts or omissions not included in the 
guidance may also be taken into account by the OFT in determining an 
applicant’s or licensee’s fitness. 

We consider that debtors should take responsibility for engaging appropriately in 
the debt recovery process, to the extent that it is possible for them to do so. For 
example, it is important that they maintain regular and effective communication 
with their creditors, whether directly or via an appointed representative, so that 
information available to the creditor (and to any third party pursuing repayment 
of the debt on the creditor’s behalf) is kept accurate and up to date. The debtor 
should advise the creditor (and/or the debtor’s appointed representative), in a 
timely manner, of any relevant change of circumstances that is likely to 
significantly impact on (any assessment of) his ability to meet his repayments. 

This guidance document replaces previous versions of our guidance on debt 
management.  

This guidance is set out as follows: 

Chapter 1 (Introduction) includes an explanation of the section 25 ‘fitness test’ 
under the Act, followed by the scope and purpose of the guidance.  

Chapter 2 (Overarching Principles of Fair Business Practice) sets out overarching 
principles of consumer protection and fair business practice which, in our view, 
apply to all licensees.  

Chapter 3 (Unfair or Improper Business Practices) sets out the standards 
expected of all licensees operating in the debt management sector with regards 
to the marketing of their services, making contact with consumers, the quality 
of advice provided, the provision of pre-contract information, contracts, and 
other documentation provided to consumers, and the nature of the debt 
management service provided. It also sets out the standards we expect from 
licensees offering credit information services (which include commercial ‘credit 
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repair’ services) and from creditors in respect of their dealings with third parties 
representing consumers. The chapter sets out in further detail the type of 
behaviour the OFT considers may fall within the category of ‘unfair or improper’ 
business practices which, if engaged in, will call into question a person’s fitness 
to retain, or be granted, a licence. Our aim is to help businesses understand the 
OFT’s expectations in relation to a range of practical situations.  

Chapter 4 (Regulatory Compliance and Enforcement) sets out our approach to 
regulation (including what we expect from businesses in terms of their policies, 
practices and procedures) and provides further information on the range of 
regulatory tools available to us.  

The Annexes provide further information on a range of issues covered in the 
guidance, specify other relevant legislation and guidance, and contain a full list 
of all referenced documents/legislation with links to websites (where available). 

This revised guidance has been produced at a time of some considerable 
uncertainty in the regulatory landscape. However, we believe that the principles 
of fair business practice it contains will continue to be relevant to all those 
involved in the provision of debt advice, debt management and credit 
information services (including credit repair), notwithstanding future changes to 
the regulatory regime. We will continue to work with all appropriate parties over 
forthcoming years to seek to ensure that guidance for those operating in this 
sector is reviewed and/or further developed as necessary. 
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1 INTRODUCTION 

Fitness (the ‘section 25 test’) 

1.1 The Consumer Credit Act 1974 and its subordinate legislation (‘the 
Act’) provide a framework to protect consumers when dealing with 
those engaged in consumer credit business and/or ancillary credit 
businesses, including licensable activities such as the provision of debt 
counselling, debt adjusting and credit information services (including 
credit repair). 

1.2 All businesses1 engaged in the provision of debt advice, debt 
management and credit information services2 are required to hold an 
appropriate standard consumer credit licence3 or operate under the 
cover of an appropriate group4 consumer credit licence issued by the 
Office of Fair Trading (OFT). The OFT has a duty under section 25 of 
the Act to take steps to ensure that licences are only given to, and 
retained by, those who are fit to hold them (the ‘section 25 test’).5

1 For the purposes of this guidance, references to ‘businesses’ include, where applicable and 
appropriate, organisations or individuals that do not charge for their services or are non-profit 
seeking - for example, charities. 

  

2 References to credit information services in this guidance relate to licence categories H1/3 - 
Credit information services (including credit repair) and H - Credit information services (excluding 
credit repair). 

3 See Do you need a credit licence? (OFT147). 

4 See Group licensing regime - Guidance for consumer credit group licence holders and 
applicants (OFT990rev). 
 
5 For more information on the factors the OFT considers when assessing fitness and our 
categorising and approach to ‘credit risk’ see Consumer Credit Licensing – General guidance for 
licensees and applicants on fitness and requirements (OFT 969). 
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1.3 The licence categories required by businesses engaged in the provision 
of debt advice, debt management services and credit information 
services are set out below. In addition, those who effect introductions 
to consumers seeking consolidation loans (or other forms of credit) to 
businesses that provide such loans are likely to require the category of 
credit brokerage.6

Category E - Debt counselling 

 

• The giving of advice to debtors or hirers about the liquidation of 
debts due under consumer credit agreements or consumer hire 
agreements. 

Category D - Debt adjusting 

• In relation to debts due under consumer credit agreements or 
consumer hire agreements, negotiating with the creditor or owner, on 
behalf of the debtor or hirer, terms for the discharge of debt; or 
taking over, in return for payments by a debtor or hirer, his obligation 
to discharge a debt; or any similar activity concerned with the 
liquidation of the debt.  

Category H1/3 - Credit information services (including credit repair7

• The taking of steps on behalf of an individual, or the giving of advice 
to an individual in relation to the taking of any such steps, with a 
view to:  

) 

- ascertaining whether another credit information agency, as defined 
in the Act,8

6 See also section 145 of the Consumer Credit Act 1974. 

 holds information relevant to the financial standing of 
an individual 

 
7 www.oft.gov.uk/news-and-updates/press/2008/111-08  
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- ascertaining the contents of such information 

- securing the correction of, the omission of anything from, or the 
making of any other kind of modification of, such information or 

- securing that an agency which holds such information about an 
individual stops holding it or does not provide it to another person. 

Category H - Credit information services (excluding credit repair) 

• This category is limited to providing credit information services 
excluding the altering of, or securing the omission of, information 
about an individual’s financial standing and/or seeking to restrict the 
availability of such information. 

Category C - Credit brokerage 

• The effecting of introductions of individuals desiring to obtain credit 
to persons providing credit in the carrying on of a business and/or to 
other credit brokers.9

1.4 Section 25 of the Act provides that, in considering fitness, the OFT shall 
have regard to any matters which appear to it to be relevant and in 
particular any evidence tending to show that an applicant, licensee, or 
its employees, agents or associates,

 In the OFT’s view, an introduction may be 
effected if it is only one way - for instance, the debtor is introduced 
to a creditor by being given an application form for credit by a third 
party, such as an accountant, but that creditor is not in turn 
introduced to the debtor by the broker. 

10

8 See section 145 (7D) of the Consumer Credit Act 1974 for the meaning of ‘credit information 
agency’.  

 past or present, or, where the 

9 See section 145(2) of the Act.  

10 Including business associates as referred to in section 25(3) of the Act. 

OFT366rev   |   10



applicant is a body corporate, any person appearing to the OFT to be a 
controller of the body corporate or an associate of such person has: 

•  committed any offence involving fraud or other dishonesty or 
violence 

•  failed to comply with the Act or any other enactment regulating the 
provision of credit to individuals or other consumer protection 
legislation 

•  failed to comply with the requirements of Part 16 of the Financial 
Services and Markets Act 2000 so far as they relate to the 
consumer credit jurisdiction operated by the Financial Ombudsman 
Service 

•  practiced discrimination in connection with the carrying on of any 
businesses 

•  engaged in business practices appearing to the OFT to be deceitful, 
oppressive or otherwise unfair or improper, whether unlawful or 
not. 

1.5 The Act also requires that in determining whether a person is fit to hold 
a licence, the OFT shall have regard to the skills, knowledge and 
experience in relation to an ancillary credit business, of that person and 
other persons who will participate in any business carried on by him 
under a licence, and any practices and procedures to be implemented in 
connection with any such business. Licensees and new applicants 
operating in those areas considered by the OFT to be high risk credit 
sectors, such as debt advice, debt management and provision of credit 
repair services, are subject to greater scrutiny to ensure that they have 
appropriate regard to the standards that the OFT expects of those 
engaged in regulated debt-adjusting, debt counselling and the provision 
of credit information services (including credit repair) as set out in this 
guidance and other relevant OFT guidance.  
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Sector specific guidance 

1.6 Section 25A of the Act requires the OFT to prepare and publish 
guidance in relation to how it determines, or how it proposes to 
determine, whether persons are fit to hold a consumer credit licence. 
The OFT must have regard to its guidance in carrying out its functions 
under the Act.  

Purpose of the guidance 

1.7 This guidance sets out the standards that the OFT expects licensees11 
providing debt advice, debt management and credit repair services to 
adhere to. To assist licensees and applicants in meeting these 
standards, it identifies the types of behaviour the OFT considers falls 
within the category of unfair or improper business practices12

1.8 Where the OFT has evidence which calls into question ‘fitness’, we can 
take action to refuse or revoke the credit licences of those concerned, 
or to exclude, or seek the exclusion of, an individual member from the 
cover of a group licence. Where we are dissatisfied

 and 
which, if engaged in, may call into question a person’s fitness to retain 
or be given a licence and to continue to engage in activities such as the 
provision of debt advice, debt management services and/or credit repair 
services either under a standard licence or under cover of a group 
licence.  

13

11 For the purposes of this guidance, references to ‘licensees’ also applies (where appropriate 
and applicable) to persons operating under the cover of an appropriate group licence.  

 with any matter in 

12 Some of the practices identified in chapter 3 of this guidance document as ‘unfair or improper’ 
may also constitute criminal offences.  

13 We can be ‘dissatisfied’ with a business even if the matter that causes us to be dissatisfied is 
insufficient to call into question fitness to hold a licence. The threshold for ‘dissatisfaction’ for 
the purposes of section 33A of the Act is lower than that for (un)fitness for the purposes of 
section 25. It follows that any matter identified in this guidance as potentially relevant to a 
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connection with the licensee’s business we may take appropriate action 
to change behaviour.  

1.9 This guidance also provides a basis against which the OFT and its 
enforcement partners in Local Authority Trading Standards Services 
(LATSS) can undertake assessments of whether applicants and 
licensees have the appropriate skills, knowledge, experience, business 
practices and procedures, to be licensed by the OFT to operate a 
relevant ancillary credit business (the ‘competence assessment’). 

Scope of the guidance 

1.10 This guidance applies to persons14 who provide debt advice, debt 
management and/or credit information services. It applies, therefore, to 
standard licence holders and applicants (and their employees) providing 
advice and assistance to consumers on how to deal with their debts and 
the range of debt management options available to them. For the 
avoidance of doubt, this includes all debt management businesses15 
(whether profit-seeking or free-to-client service providers), insolvency 
practitioners (IPs), approved intermediaries for Debt Relief Orders 
(DROs),16 Debt Arrangement Scheme (DAS) approved money advisers,17

consideration of ‘fitness’ may also, depending on the circumstances, provide a basis for the OFT 
to be dissatisfied.  

 
mortgage arrears counsellors, independent financial advisers, introducers 
and other intermediaries, lead generation and claims management 
businesses, which are engaged in the licensable activities of debt 

14 This guidance is relevant to all persons involved in the provision of advice to consumers 
and/or who may negotiate with creditors in relation to restructuring consumer credit debts and 
personal insolvency on behalf of consumers, whether on a commercial or non-commercial basis 

15 Irrespective of their funding model. 

16 See www.insolvency.gov.uk  

17 See www.dasscotland.gov.uk or www.aib.gov.uk  
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counselling, debt adjusting or the provision of credit information services 
(including credit repair). All such businesses should fully adhere to this 
guidance, where applicable. This guidance also applies to persons or 
organisations covered by an appropriate group licence such as Citizens 
Advice Bureaux and Advice UK members who provide debt advice, and 
to IPs. As such, this guidance has a much broader application than 
simply to ‘debt management businesses’. 

1.11 When we refer to debt management ‘options’ in this guidance, this 
includes – but is not limited to - informal arrangements such as debt 
management plans, token repayments offers and full and final 
settlement offers and formal insolvency procedures/statutory schemes 
such as Individual Voluntary Arrangements (IVAs), Debt Relief Orders 
(DRO), Protected Trust Deeds (PTDs), Trust Deeds, the Debt 
Arrangement Scheme (DAS) and bankruptcy.18

1.12 All creditors

 

19

                 

 are expected to have regard to this guidance when 
providing their clients with debt advice and when discussing and/or 
agreeing an informal debt management plan and/or when dealing with 
third parties acting on behalf of clients.   

18 In Scotland bankruptcy is sometimes called sequestration. 

19 See sub-section of Chapter 3 of this guidance document entitled ‘Creditor’s responsibilities’. 
See also sector specific OFT guidance for creditors and other businesses involved in debt 
recovery: Irresponsible Lending (OFT1107) and Debt Collection (OFT664rev). 
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2 OVERARCHING PRINCIPLES OF FAIR BUSINESS PRACTICE 

2.1 In the OFT’s view there are a number of overarching principles of 
consumer protection and fair business practice which apply to all debt 
counselling and debt adjusting activities and the provision of credit 
information services (including credit repair).  

2.2 Licensees should be aware that consumers they come into contact with 
in the course of engaging in these activities may tend to be over-
indebted, vulnerable, in need of help and/or may have restricted options 
available to them. It is therefore vital that when providing services to 
such consumers in particular, having regard to their best interests 
should be a paramount consideration - and the commercial interests of a 
business should never be prioritised to the detriment of the consumer. 

2.3 In general terms, licensees should ensure they are transparent and fair in 
their dealings with consumers. This should include signposting 
consumers to suitable and effective redress mechanisms where 
appropriate and available. If licensees adhere to these principles then 
this should help ensure that consumers receive a consistent standard of 
service and receive debt advice appropriate to their individual 
circumstances.  

2.4 Licensees should also ensure they have effective mechanisms in place 
to help them seek to identify- and subsequently appropriately deal with- 
particularly vulnerable clients. Most debtors may be regarded as 
‘vulnerable’, to some degree, by virtue of their financial circumstances. 
Of these, some may be, permanently or temporarily, rendered 
particularly vulnerable by virtue of the fact that they are significantly 
constrained in terms of their ability to engage appropriately with those 
pursuing them for the repayment of debts owed. Debtors with mental 
health issues and/or with mental capacity limitations (amongst other 
types of actually or potentially vulnerable individuals) may fall into this 
category. 
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Transparency 

2.5 Licensees should provide clear and accurate information, explanations 
and advice, in a timely manner, in all of their dealings with consumers. 
Licensees should also be transparent in their dealings with their client’s 
creditors (and creditors’ representatives), providing clear and accurate 
information in a timely manner, such that their client’s interests are not 
adversely affected. Licensees’ marketing, advertising and promotion 
should accurately reflect the services actually offered by the licensee, 
the cost of those services, and whether any aspect of the service will 
be offered by a third party and/or at an additional cost. We expect 
licensees to be appropriately transparent at all times about, for example: 

a. their identity20

b. all relevant government authorisations/registrations and memberships 
of professional bodies, trade organisations, codes of conduct and/or 
relevant consumer redress schemes  

 (including contact information) and relationships with 
relevant business associates or third parties so it is clear to 
consumers who they are dealing with 

c. the commercial nature of the business (if applicable) and the cost of 
the service including all fees. Licensees should also not use 
misleading or look-a-like trading names, websites, or any other 
marketing suggesting they are a charitable or government 
organisation when this is not the case  

d. the full range of options available to consumers. The key benefits and 
actual or potential disadvantages associated with each debt 

20 Businesses have a number of obligations in law (including under the Consumer Credit Act 
1974, the Companies Act 2006 and the Electronic Commerce (EC Directive) Regulations 2002), 
to disclose certain information to consumers and should refer to the relevant legislation and/or 
guidelines. See Annexe C for a list of other relevant guidance and legislation. The OFT would 
consider it to be a matter of good practice for licensees to display their consumer credit licence 
numbers on their web-sites and documentation. 
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management option should be clearly set out (including any particular 
risks to consumers which might be associated with any such 
option(s)), the existence of impartial information21 and, where 
appropriate,22 the availability of help and debt advice from not-for-
profit advice organisations.23

e. how they are using/processing personal data supplied to them  

 

It is particularly important that licensees are transparent where 
consumers have to deal with more than one party at a time. Some 
business models operated by licensees necessitate a consumer 
dealing with a number of businesses at once - for example, where 
one business will market the service, another may provide the advice 
and a third supplies the actual debt management option. 

Licensees should be transparent about any relevant business 
associations and make it easy for consumers to identify who they are 
dealing with at each stage, who is responsible for each constituent 
element of the process, and who to complain to if things go wrong.  

We would generally expect licensees to obtain a consumer’s informed 
consent prior to referral to a third party business associate. We 
consider that this principle should apply equally when consumers are 
being transferred between associated businesses within the same 
group of companies. 

 

21 See paragraph 3.23b. 

22 See paragraph 3.23g. 

23 See Annexe A for what we mean by a ‘not-for-profit advice organisation’. 
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Fairness 

2.6 Licensees must act honestly and treat consumers fairly.24

a. all advice given and action taken has regard to the best interests of 
the consumer

 They should 
ensure that: 

25

b. consumers receive sufficient information, in a timely manner, about 
the available options identified as suitable for their individual 
circumstances and the reasons why these are considered suitable (as 
opposed to other options that are considered unsuitable) 

 and is appropriate to his individual circumstances 

c. reasonable care is taken to provide accurate information when dealing 
with (including advertising to) consumers from different countries in 
the UK, due to the differences in law, court procedures, possible 
enforcement actions, and the debt management options available to 
the consumer, in the different jurisdictions 

d. they do not operate business models which, by their very nature, are 
likely to be unfair to consumers.26

Redress 

 

2.7 Licensees should respond to complaints appropriately, fairly and in a 
timely manner. Rules that set out in detail how businesses should handle 
complaints are published in the FSA’s Handbook. These rules apply to 

24 This is a key principle under the Consumer Protection from Unfair Trading Regulations 2008 
(the CPRs) which prohibit unfair commercial practices which distort consumers’ transactional 
decisions. See Annexe C for 'Other Relevant Legislation and Guidance'. 

25 Whilst also having appropriate regard to the legitimate interests of other parties, such as 
creditors. 

26 See paragraph 4.4 of this guidance document. 
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businesses that are, or have been, regulated by the FSA or the OFT.27 
The rules largely reflect common sense and good business practice. In 
simple terms, they require consumer credit licence holders to have 
effective and clear procedures for dealing with any complaints fairly and 
reasonably. Businesses’ complaints procedures must take into account, 
amongst other matters, the time limits for dealing with complaints and 
the consumer’s ultimate right to refer an unresolved dispute to the 
Financial Ombudsman Service.28

2.8 Licensees’ complaints handling procedures should be transparent and 
clearly published on any websites operated by the licensee. We would 
expect licensees to make it clear to their clients if they are signed up to 
a complaint/redress scheme operated by a trade association/professional 
body. The OFT would consider a licensee’s failure to provide consumers 
with information on their rights (including how to complain when things 
go wrong), failure to co-operate with the Financial Ombudsman Service, 
or adverse information about the licensee from the Financial 
Ombudsman Service, as factors relevant to a consideration of fitness.

  

29

2.9 Section 25(2) of the Act states that the OFT shall have regard to the 
business practices and procedures implemented in connection with 
consumer credit businesses, consumer hire businesses or ancillary credit 

  

27 Section 226A of the Financial Services and Markets Act 2000 provides that a complaint, 
relating to an act or omission of a business licensed under a standard consumer credit licence 
qualifies to be dealt with by the Financial Ombudsman Service, if certain conditions are satisfied. 

28 For more information see the Financial Ombudsman Service website:  
www.financial-ombudsman.org.uk 
www.financial-ombudsman.org.uk/publications/technical_notes/QG6.pdf  
www.financial-ombudsman.org.uk/publications/pdf/guide_complaints_handlers.pdf 
 
29 In 2010, the OFT’s compliance review found that industry awareness of, and compliance 
with, the Financial Ombudsman Service’s scheme for resolving consumer credit complaints, was 
low. See the OFT’s Debt management guidance compliance review September 2010 (OFT1274). 
www.oft.gov.uk/shared_oft/business_leaflets/credit_licences/OFT1274.pdf   
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businesses in determining fitness for the purposes of the section 25 
test. When formulating their business practices and procedures, in order 
to facilitate the avoidance of engaging in unfair or improper practices, 
we would expect debt management businesses, and businesses 
providing debt advice and/or credit information services, to have regard 
to these general principles and to give effect to their practices and 
procedures in such a way as to facilitate these general principles being 
followed in practice. 

Licence holders’ responsibility for third parties 

2.10 If licensees (or those operating under cover of an appropriate group 
licence) choose to do business (or continue to do business) with third 
parties whose conduct is inconsistent with fitness to hold a licence, 
then their own fitness may be called into question.  

2.11 Licensed businesses can not ignore the unfair or improper practices of 
others with whom they have business relationships. It is not for the OFT 
to be prescriptive as to how choices about third party selection are 
made. However, we would expect to see that care had been taken in 
the selection process, complaints to the licensee about such third 
parties are properly investigated, and that effective action is taken as 
necessary to ensure that similar problems do not recur. 

2.12 Similarly, licensees should satisfy themselves that third parties with 
which they do businesses are appropriately licensed.30

 

 We would also 
expect licensees to satisfy themselves that such licensed third parties 
operate complaints procedures that follow the FSA’s complaints 
handling rules.  

30 See paragraphs 3.7 - 3.9 inclusive for specific guidance on licensees’ responsibilities when 
dealing with introducers, intermediaries or other generators of client leads or referrals. 
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3 UNFAIR OR IMPROPER BUSINESS PRACTICES 

Lead generation, direct marketing and personal visits 
 
Lead generation, sourcing and referring clients 

3.1 Businesses offering debt management services source their clients in a 
variety of ways either directly or via third parties. Third party businesses 
may specialise in generating leads for referral on to businesses offering 
debt management services, or this may be done as an adjunct to their 
main businesses. A fee/commission may be paid for referrals. 

3.2 ‘Lead generation’ will usually involve some form of marketing used to 
generate interest or an enquiry into a service or product from 
consumers. In terms of debt management services, this often results in 
consumers’ personal details being obtained which are sold on to 
businesses offering such services (this includes IPs). The more 
information that can be obtained from consumers – for example, on 
their income and debt levels - the more valuable the client lead becomes 
to a debt management business, and therefore to the business seeking 
the leads. 

Businesses specialising in ‘lead generation’ use various marketing 
methods to generate leads, particularly online via search engines or 
through ‘direct marketing’. In their attempt to generate high volumes 
of leads these businesses often operate a large number of different 
websites and normally across different business sectors. In the OFT’s 
experience, marketing used by businesses specialising in lead 
generation often contains misleading content apparently designed to 
induce consumers into providing their personal details. It is also often 
not made clear to consumers that they are passing on their details to a 
‘lead generation’ business rather than directly to a business offering 
debt management services. 
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3.3 ‘Referrals’ and ‘introductions’ of clients – for example, from 
financial/mortgage advisers and other intermediaries, creditors and credit 
brokers, to businesses offering debt management services and IPs – 
differ from more specialist ‘lead generation’ since, in the case of the 
former, the referral or introduction is made as an adjunct to - or in 
support of - the main business. For example, where an independent 
financial adviser finds that his client may require specialist help with his 
debt problem he may ‘refer’ or ‘introduce’ his client to a debt 
management business. 

3.4 If during the process of generating leads and/or referring consumers on 
to another business, a business gives any form of advice to debtors 
about the liquidation of debts due under consumer credit agreements, it 
needs to be licensed to cover its engagement in debt counseling (it 
requires a category E credit licence) and should have appropriate regard 
to this guidance. 

3.5 Similarly, where a business refers a consumer’s details on to a potential 
lender or to another credit broker, it is likely to be engaged in credit 
brokerage and would need to be appropriately licensed (it requires a 
category C credit licence) and should have regard to OFT guidance for 
Credit Brokers and intermediaries (OFT 1388).31

3.6 Businesses offering debt management services may, themselves, be 
involved in purchasing leads or referrals as well as selling leads or 
referrals. For example, a debt management business may ‘introduce’ a 
consumer to an IP.  

 

31 www.oft.gov.uk/OFTwork/credit/credit-brokers  
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Licensees’ responsibilities when dealing with third party generators 
of client leads, referrers or introducers 

3.7 The OFT expects licensees to take appropriate responsibility for ensuring 
that third party providers of client leads or referrals that they deal with 
are appropriately licensed (if applicable) and adhere to this and other 
relevant guidance to the extent that it is applicable to them. Failure to 
do so would be a matter relevant to a consideration of the licensee’s 
own fitness to retain a licence. 

3.8 We would expect any debt management business that has contracted 
with a third party to generate client leads on its behalf to take 
reasonable steps to ensure that: 

a. the third party business is appropriately licensed where applicable. If 
it provides any debt advice to consumers in the course of generating 
debt management leads then the third party business will need to 
hold a licence with the debt counselling licence category (Category 
E). If it effects introductions to persons providing credit in the 
carrying on of a business of consumers desiring to obtain credit (or 
other credit brokers) then it will need to hold a licence with the credit 
brokerage licensing category (Category C). These licensing 
requirements also apply to call centres based outside the UK if the 
service provided is directed at UK consumers 

b. if a business is engaging in licensable activities from websites then all 
domain names through which it does so must be included on any 
relevant consumer credit licence that it holds32

32 This requirement applies to any businesses engaged in any form of licensable activity. In 
accordance with section 24 of the Act, a standard consumer credit licence authorises the 
licensee to carry on a business under the name or names specified in the licence, but not under 
any other name.  
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3.9 Prior to entering into a contract with- and/or obtaining leads from- a 
third party (whether that business is itself engaged in licensable activity 
or not), the OFT would expect a licensee to take reasonable steps to 
satisfy itself that: 

a. any advice, website content or other advertising (including pay-per-
click) provided/produced by that third party is clear and transparent 
about the nature of the service being provided and does not breach 
the Consumer Protection from Unfair Trading Regulations 2008 

b. the third party is registered with the Information Commissioner’s 
Office (ICO) and has processes in place to ensure that when handling 
personal information and passing on consumer’s personal details, it 
complies with relevant data protection requirements33

c. when cold calling or contacting consumers directly, the third party 
has processes in place to ensure that it complies with the rules 
governing electronic marketing set out in the Privacy and Electronic 
Communications (EC Directive) Regulations 2003 (PECRs). 

  

The extent of what is appropriate and the checks the licensee 
undertakes of third parties will depend, to some extent, on the 
number, frequency and type of lead or referral. For example, single 
or occasional instances where consumers are simply referred by 
independent financial advisers may trigger the need for less rigorous 
or frequent checks than would be the case where, for example, a 
specialist lead generator provides licensees regularly and directly 
with personal client data.  

33 The Information Commissioner’s Office has issued guides for organisations on how to comply 
with the Data Protection Act 1998 and the Privacy and Electronic Communications (EC 
Directive) Regulations 2003 - see Annexe C. 
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Direct marketing 

3.10 Direct marketing is any marketing or advertising material or 
communication directed at particular individuals, typically by email, 
SMS, MMS, telephone, fax or post. 

3.11 When carrying out direct marketing activities, debt management 
businesses or lead generators acting on their behalf must comply with 
the Data Protection Act 1998 (DPA) and with the PECRs - which govern 
how electronic marketing and advertising, including cold calling, should 
be carried out. Although the ICO has the enforcement lead in this area, 
the OFT considers breaches of the PECRs or the DPA by a licensee, or 
its associate, as constituting business practices that may be unfair 
and/or improper within the meaning of section 25(2A)(e) of the Act and 
consequently matters that it can take into account in considering fitness 
to hold a consumer credit licence.  

3.12 Examples of unfair or improper business practices with regards to lead 
generation and direct marketing include: 

a. lead generators falsely claiming to, or implying that they, offer debt 
management services 

b. not making the true nature of the service to be provided sufficiently 
clear to consumers via website or other advertising content or when 
using other direct marketing contact methods such as, for example, 
telephone calls or text messaging 

c. failing to be sufficiently clear as to what the consumer’s details 
(personal data) will be used for 

For example, where it is the case, lead generators should make it 
sufficiently clear to the consumer during a call, that it is a sales call, 
with the purpose of gathering personal data in order to sell that data 
on to another business (if the consumer consents). 
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d. failing to declare the existence of a financial interest in a lead or 
referral, including ‘pay per click’ 

e. failing to declare, on request by the consumer, the nature of any 
relevant association, or prior arrangement, with the third party 
providing the service being offered, such as a debt management 
business 

f. falsely claiming or implying contact is being made on behalf of the 
government or charities and/or making any other false or misleading 
claims or statements regarding ‘status’. 

For example, operating websites which look like and/or are designed 
to look like, the web-site of a charity or a government body.34

  

 

g. licensees dealing with ‘known’ non-compliant lead generation 
businesses.  

For example, accepting consumer leads obtained from lead 
generation firms where it is known, or reasonably ought to be 
known, that they are employing the use of misleading marketing 
material, and/or making misleading claims via web-sites or other 
media. 

 

h. referring leads to unlicensed service providers (with a view to the 
service provider providing licensable services) and/or to licensed 
service providers who provide services of a type inconsistent with 

34 See OFT press notice of 7 March 2009 about its action to close ‘look alike’ websites. 
www.oft.gov.uk/news/press/2009/26-09  
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that described in advertising or in other communications to 
consumers 

Prior consent 

i. making or instigating unsolicited calls or faxes to any number on the 
Telephone Preference Service (TPS)35

j. sending or instigating electronic mail (text message, email, voicemail) 
and/or making automated calls, for the purposes of marketing, 
without obtaining prior informed consent from the consumer to whom 
they are sent

 register or the Fax Preference 
Service (FPS) register without the customer’s specific consent, or to 
a consumer who has previously notified the caller that he does not 
wish to be contacted 

36

k. failing to actively obtain the consumer’s informed consent before 
transferring his call or passing on his details to a third party

 

37

l. failing to display privacy notices

  

38

 

 in a way that the consumer’s legal 
rights under the DPA will be clearly brought to his attention in such a 
way as to make him fully aware of his rights and how to exercise 
them 

 

35 www.tpsonline.org.uk  

36 See Regulations 19 and 22 of PECRs 2003 - See Annexe B for further information. 

37 See text box adjacent to paragraph 3.49f of this guidance document. 

38 A ‘privacy notice’ is a document that discloses the ways a party gathers, uses, manages and 
discloses a customer’s personal data. 
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The OFT would expect any privacy notice to be clearly displayed in a 
sufficiently prominent position such that it is likely to come to the 
attention of the borrower. 

We would expect it to explain the way in which the licensee intends 
to use consumers’ personal information, and what it requires from 
consumers in terms of ‘consent’ prior to being able to do so, clearly, 
transparently, and in plain and intelligible language. 

 

m. failing to provide a sufficiently clear and easy method for consumers 
to cancel their consent 

n. failing to disclose where the consumer’s details were obtained from, 
upon receipt of a request from the consumer to do so 

High pressure sales techniques 

o. engaging in pressure selling or coercion and/or taking advantage of a 
consumer’s vulnerability or lack of awareness of the relevant law or 
available debt solutions 

p. using ‘call scripts’ or similar material(s) which facilitate or encourage 
pressure selling or coercion. 

Cold calling by personal visits 

3.13 There must be no cold calling by personal visit for the purpose of 
promoting or selling debt management services. It is an offence under 
section 154 of the Act to canvass debt adjusting, debt counselling and 
credit information services off trade premises including during visits to 
consumers’ homes. 
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Visits not prohibted by section 154 of the Act 

3.14 Where visits are made at the explicit request of the consumer, they may 
be subject to The Cancellation of Contracts made in a Consumer’s 
Home or Place of Work etc Regulations 200839

3.15 Examples of unfair or improper business practices relating to cold calling 
by personal visit include: 

 (commonly called the 
Doorstep Selling Regulations). Where the Regulations apply, they should 
be strictly adhered to. Most importantly, consumers must be given a 
seven day cooling off period in which to cancel the contract. In addition, 
during the visit, licensees must not engage in any aggressive 
commercial practices, including those specifically prohibited by the 
CPRs. 

a. making an appointment to visit, or visiting, consumers at an 
unreasonable or inconvenient time of day (from the consumer’s 
perspective), unless in accordance with the consumer’s express and 
informed consent 

b. ignoring a consumer’s request to leave and/or not to return40

c. undertaking visits to consumers’ homes which are unnecessarily 
and/or unreasonably long

 

41

39 For further information on the requirements on businesses under the Consumer’s Home or 
Place of Work etc Regulations 2008 see Annexe B. 

  

40 A salesman ignoring such a request by a consumer is likely to be considered to be engaging in 
a banned practice under the CPRs – see paragraph 25 of schedule 1 to the CPRs.  

41 In the OFT’s view, a visit which exceeds three hours would normally be considered too long. 
This is also the period considered by the Direct Selling Association (DSA) in its Consumer Code 
of Practice as being ‘normally’ too long. The DSA’s code is approved by the OFT under the 
Consumer Codes Approval Scheme. www.dsa.org.uk 
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d. engaging in any form of pressure selling or coercion 

e. failing to provide the consumer with the ‘Notice of the Right to 
Cancel’ in a sufficiently prominent position in any contract and in 
accordance with The Cancellation of Contracts made in a Consumer’s 
Home or Place of Work etc Regulations 2008. 

General marketing, advertising and other communications 

3.16 All marketing, advertising and promotion and other oral or written 
representations42 should be clear, accurate and truthful and should not 
mislead, either expressly or by implication or omission.43

3.17 Where this guidance identifies warnings and caveats that we consider 
should be provided in relation to the services to be provided, these 
should be accorded equal prominence to the material in the 
advertisement which they are intended to qualify. 

  

3.18 Examples of unfair or improper business practices occurring in various 
types of marketing, advertising and other communications44

 

 include: 

42 This guidance applies to all forms of marketing, advertising and promotion across all media 
types. This includes online marketing such as paid for/sponsored listings and advertisements on 
internet search engines, contextual advertising (targeted advertisements based on the content of 
websites on which the adverts appear) and all marketing content on paid-for and non-paid-for 
online space including new media such as social networking websites, forums and blogs.  

43 Licensees must comply with the CPRs. Additionally, the Advertising Standards Authority 
(ASA) is a self-regulatory body and an ‘established means’ for resolving complaints about 
adverts’ non-compliance with the CPRs (as well as non-adherence to the CAP and BCAP codes 
of practice www.asa.org.uk/Advertising-Codes.aspx ). See Annexes B and C for further 
information and for links to OFT guidance on the CPRs. Adverts on TV and radio are also 
regulated by the Office of Communications (Ofcom). 
 
44 The examples given will be applicable to varying degrees, dependent on the circumstances 
and form of communication chosen. 
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a. failing to make it sufficiently clear, in a timely manner or at all, that a 
service is being offered by a commercial organisation and/or that it is 
chargeable 

b. falsely claiming or implying that help and debt advice is provided on a 
free,45

c. falsely claiming or implying help or advice is being provided by a 
charitable organisation or a government or other public body. 

 impartial or independent basis, where the provider has a profit-
seeking motive 

For example, advertising a contact number as a charitable or 
government ‘helpline’. 

  

d. falsely claiming or implying that a trader or his practices, services 
and/or products are authorised, approved, endorsed or supported by 
the Government or any public/private body46

An example is using names, websites, web-pages, imagery, logos, 
statements or any marketing communication or action that falsely 
claims or implies government, official, or charitable status, backing or 
association. 

 (such as, for example, a 
professional body or trade organisation) 

45 The ‘committees of advertising practice’ have published joint guidance on the use of the word 
‘free’ – See Annexes B and C. 

 
46 Falsely claiming that a trader (including his commercial practices) or a product or service has 
been approved, endorsed or authorised by a public or private body when they have not or 
making such a claim without complying with the terms of the approval, endorsement or 
authorisation, is a banned practice under the CPRs – see paragraph 4 of Schedule 1 to the 
CPRs.  
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Another example is claiming or implying that IVAs or other debt 
management options, which are governed by legislation, are 
generically endorsed by the Government. 

 

e. unauthorised use of the OFT name or logo, including the OFT 
approved consumer code logo,47

f. failing to provide consumers with sufficiently clear and adequate 
information on fees  

 or suggesting that the business is 
‘approved’ by the OFT in any way 

This applies to licensed businesses whether directly providing the 
product/service themselves or otherwise marketing it 

 

For example: 

i. failing to explain sufficiently clearly to consumers what the fees 
are for the debt management services being offered, how they 
are calculated, and what service(s) they cover 

ii. where it is not possible to state exact fee levels, for example for 
IVAs/PTDs, failing to provide estimates/average levels that 
sufficiently clearly indicate the likely/anticipated costs involved 

47 Falsely claiming to be a signatory to a code of conduct, displaying a trust mark, quality mark 
or equivalent without having obtained the necessary authorisation, and claiming that a code of 
conduct has an endorsement from a public or other body which it does not have, are all banned 
practices under the CPRs – see paragraphs 1, 2 and 3 of Schedule 1 to the CPRs. Claiming that 
a trader is a member of an OFT Approved Code scheme, when it is not, would also be likely to 
be a breach of the CPRs. 
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g. failing to explain, or misleading consumers about, likely adverse 
effects on the consumer’s credit rating  

 For example: 

i. claiming or implying that there is no risk of adverse impact to the 
consumer’s credit rating 

ii. claiming or implying that entering into a IVA, PTD or DRO will be 
kept private (whereas in fact the consumer’s details will be held 
on a public register)48

iii. claiming or implying that entering into a debt management 
arrangement will ‘repair’ or ‘fix’ the consumer’s credit rating. 

 

h. providing unbalanced/biased information on the characteristics 
(including the key risks) associated with the advertised debt 
management option 

Examples would include 

• Emphasising the advantages of an option at the expense of the 
actual or potential disadvantages. 

48 The Insolvency Service maintains the Individual Insolvency Register which gives details of 
bankruptcies, current IVAs and fast track voluntary arrangements, Debt Relief Orders (DROs) 
and current bankruptcy restrictions orders and undertakings. The Accountant in Bankruptcy 
(AIB) maintains the Register of Insolvencies which holds information on bankruptcies awarded by 
Scottish courts and PTDs. The AIB also maintains the DAS register which details applications for 
current debt payment programmes under DAS. Access to the DAS register is restricted to 
creditors and potential creditors. DAS approved money advisers may also inspect the register on 
behalf of a consumer. The IVA Register for Northern Ireland is maintained by the Northern 
Ireland Insolvency Service (DETINI). The Bankruptcy and Liquidation Register for Northern Ireland 
is maintained by the Northern Ireland Court Service. 
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• Downplaying, or not providing in equal detail and prominence, 
sufficient and suitable explanations, warnings and/or caveats, 
about the actual or potential disadvantages, negative effects 
and/or risks of entering into the debt management option. For 
example, by only displaying material information in the small print, 
or terms and conditions. 

• Giving inaccurate, unbalanced or biased comparisons of different 
debt management options. 

 

i. failing to make it clear that a debt management option is only 
available to consumers in a certain country in the UK (for example, 
Scotland) when this is the case 

 
j. inappropriately claiming or implying that the service will free the 

consumer of the need to repay his debts 

k. marketing claims management services for unenforceable agreements 
as a ‘debt management solution’49

l. when promoting debt management plans, emphasising the ‘savings’ 
or monthly payment reductions to be made by rescheduling debts 
without making it equally clear that creditors are not obliged to agree 
to a debt management plan, or freeze interest and charges, and that 
rescheduling debts will usually lead to: 

 

i. an increase in the total sum to be repaid  

ii. an extended repayment period, and 

49 For further information on the application of the guidance to claims management companies 

see Annexe A. 
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iii. impairment of the consumer’s credit rating. 

m. claiming or implying a licensee can guarantee an outcome favourable 
to the consumer in negotiations with creditors, in particular: 

i. the freezing of interest and charges 

ii. the cessation of contact from, or enforcement action by, 
creditors 

iii. that creditors are obliged to accept a debt management plan or 
that it is binding on creditors once set up  

iv. that creditors will readily agree to a particular debt repayment 
offer/proposal and not clearly stating the acceptance criteria for 
an IVA/PTD 
 

v. that a licensee can successfully negotiate an early settlement 
with creditors 

There is no guarantee that a creditor will accept a payment 
offer in full and final settlement of a debt. Marketing should 
not include any unsubstantiated claims of amounts that a 
creditor would be prepared to accept. 

 

vi. claiming or implying that it is ‘guaranteed’ that creditors will 
‘write off’ a given percentage of a consumer’s debt under an 
IVA/PTD, without clarifying the conditions which must be 
adhered to.  
 

n. where the arrangement with the licensee will lead to a period in 
which contractual payments to creditors – or a portion of them - are 
not made by the consumer or are retained (permanently or for an 
extended period) by the licensee - failing to: 
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i. include a prominent warning50

ii. include a prominent warning that this may cause the consumer 
to fall into, or fall further into, arrears 

 of this fact in the marketing 

iii. outline how soon after the consumer has made the first 
payment to the licensee, money will be distributed to creditors 

iv. ensure the consumer’s creditors are informed without delay of 
the reason for, and the period for which, the payments will not 
be paid/will be retained by the licensee 

o. when promoting IVAs and/or PTDs, stating or implying that there are 
no risks involved and/or failing to clearly provide appropriate warnings 
and caveats, including: 

i. if the arrangement fails this could lead to bankruptcy 

ii. homeowners may be required to release equity to pay off some 
or all of their debts 

iii. if the homeowner has to remortgage his property to release the 
equity, his ability to obtain a mortgage may be restricted and is 
likely to be on less favourable terms. For example, the 
mortgage may attract higher interest rates 

iv. where the homeowner is unable to obtain a remortgage, the 
IVA can be extended for up to 12 months 

v. there are restrictions on the debtor’s expenditure whilst in the 
arrangement 

50 For example, where money paid by consumers to licensees is retained by licensees rather than 
being passed on to creditors, warning the consumer that this money is still owed by him to the 
creditors unless/until it is passed on.  
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vi. the relevant creditor acceptance/objection criteria required for 
approval 

vii. only unsecured debts included within the IVA or PTD may be 
written off at the end of the period and that those not included 
will remain outstanding. 

p. using printed advertisements that are not easily legible 

q. failing to sufficiently clearly identify any marketing communications 
as such. For example, advertorials51

r. failing to inform the consumer that other debt management options 
are available and may be suitable for him (where this is the case) 

 or similar content on 
Facebook/Twitter pages 

s. using endorsements, consumer testimonials or case studies which are 
false,52

t. making false or unsubstantiated statements about the size, pre-
eminence and experience of the business 

 over exaggerated (to a material degree) and/or which do not 
relate to the advertised service 

u. claiming or implying that the consumer will definitely be debt free in a 
specified period of time or making statements emphasising a ‘debt 
free life’ 

v. claiming or implying that a debt management option is a stress free 
and/or immediate solution 

51 Not clearly identifying a paid for promotion in editorial content in the media is a banned 
practice under the CPRs – see paragraph 11 of schedule 1 to the CPRs. 

52 A trader falsely representing himself as a consumer is a banned practice under the CPRs – see 
paragraph 22 of Schedule 1 to the CPRs. 
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w. inappropriately53

x. conducting telephone conversations with consumers, who have 
called on premium rate service numbers, over an unreasonably 
prolonged period  
 

 asking or instructing consumers to make contact on 
telephone numbers that are premium rate numbers 

Callers should be informed in any promotional material of the likely 
total cost of the premium rate service including the price per minute 
of calls, the likely duration of the call, and the total cost which the 
consumer will incur if he calls for the full duration. 

 

Online marketing and advertising 

3.19 Licensees who advertise or sell online or by email must comply with the 
Electronic Commerce (EC Directive) Regulations 2002. Before using 
internet based and social media54

53 For example, this would be inappropriate where a licensee did not have ‘prior permission’ from 
PhonepayPlus (‘PPP’) to operate a premium rate service and/or it was otherwise in breach of the 
PPP Code of practice – perhaps, for example, because it was referring customers wishing to 
pursue complaints to a premium rate service number. Whether licensees have complied with the 
PPP code of practice, which sets out a number of requirements in respect of premium rate 
services, is a relevant consideration for the OFT with regards to fitness to hold a consumer 
credit licence. 

 marketing, licensees should consider 
whether they can exercise adequate control over its content, whether it 
is an appropriate medium and whether the appropriate information, 
warnings and caveats, can be included sufficiently prominently, such 
that the information conveyed is sufficiently legible, accurate, truthful 
and not misleading.  

http://code.phonepayplus.org.uk/pdf/PhonepayPlusCOP2011.pdf  

54 For example, micro blogging and social networking services such as ‘Twitter’ and ‘Facebook’. 
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For example, the OFT considers that search engine sponsored links, 
certain contextual adverts55

Licensees should therefore take appropriate care to ensure that when 
promoting themselves or their products or services in this manner, the 
information conveyed, in isolation, is accurate, truthful and not 
misleading. 

 and online messaging forums which limit 
the number of characters are unlikely to be an appropriate means of 
providing consumers with sufficiently balanced and adequate 
information on how to deal with their debt problems.  

 

3.20 Examples of unfair or improper practices specific to online marketing 
include: 

a. operating ‘look-a-like’ websites designed to attract consumers 
seeking free, charitable or government help or advice56

b. using false or misleading

 

57 keywords and descriptive text, meta 
tags,58

c. using misleading online advice tools or misleading budget calculators 
designed to induce consumers to make contact or provide personal 
details by: 

 embedded links and website/webpage URLs when promoting 
or advertising online, including on internet search engines and in 
contextual advertising 

55 For example, Google’s ‘AdSense’ and ‘Adwords’ products. 

56 See OFT press notice of 7 March 2009 about its action to close ‘look alike’ websites. 
www.oft.gov.uk/news/press/2009/26-09 

57 Including terms normally associated with charities or government or trademarked names of 
other organisations, without the relevant permission, even if allowed/suggested by Internet 
Search Engines.  
 
58 A ‘meta tag’ is a line of HTML coding that contains data about a web-page. 
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i. asserting that a certain debt management option is suitable for 
a consumer in the absence of having carried out a sufficiently 
full assessment of his individual financial circumstances 
(including income and expenditure) to be able to take an 
informed view  

ii. encouraging a consumer to provide misleading information 
about his financial circumstances in order for him to appear 
suitable for a particular debt solution 

iii. failing to provide sufficiently clear warnings that income and 
expenditure data needs to be accurate 

iv. failing to provide appropriate warnings, caveats and balanced 
information on the relevant debt management options. 

d. inaccurately describing a website as a ‘comparison tool/service’ or 
implying it is run by a debt management business, when it is a lead 
generation website.  

Where a comparison of third parties’ services or products is offered, 
the existence of any business association with, and/or commercial 
interest in, any of those third parties, should be disclosed. 

 

Advice 

Advice in the best interest of consumers 

3.21 All advice given to consumers at any stage, and any action taken, 
should be appropriate to the consumer’s individual circumstances. When 
advising consumers on how to deal with their debt problems and/or in 
considering taking a consumer on as a client, licensees should provide 
information and advice which is accurate, sufficiently clear and 
appropriate for the consumer.  
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3.22 Licensees should not inappropriately incentivise debt advisers (including 
staff, agents and third parties), for example, by way of targets, 
commission or any other incentive, such that they might be induced to 
target consumers with particular debt management options, products 
and services, which may not be appropriate for the consumers given 
their individual needs and circumstances.59

For example, basing a pre-determined staff incentive, such as a 
commission payment, purely on the type of debt management option 
the consumer was recommended. 

  

 

3.23 Examples of unfair or improper business practices include: 

a. failing to provide a clear and balanced explanation of all the options 
available to the consumer, including the relevant advantages, 
disadvantages, eligibility criteria,60

For example, the possible effects on the consumer’s credit rating, 
employment status

 the debts eligible for inclusion, the 
costs, and risks associated, with each debt solution option. 

61 and home62

59 See paragraph 2.2. 

 

60 For example, a consumer’s situation will have to fulfil certain criteria before the official 
receiver will make a Debt Relief Order (DRO). 

61 For example, undischarged bankrupts may not be able to hold a position as a company 
director. 

62 Certain forms of insolvency may lead to the consumer losing his home – or control of his 
home - or may require him to release equity in his property by obtaining a re-mortgage. A 
consumer’s ability to rent may also be affected. 
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b.  failing to provide the consumer with, or actively signpost the 
consumer to, a source of impartial information on the range of debt 
management options available in the consumer’s home country63

c. failing to carry out a realistic and reliable assessment, taking 
appropriate account of the consumer’s financial position (including 
income and expenditure), personal circumstances (including the 
reason for the financial difficulty, whether it is temporary or longer 
term and any previous debt management arrangement entered into, 
including the reason for any failure) and other relevant factors (such 
as reasonably foreseeable future changes to employment status), 
before advising consumers on a particular course of action to take 

  

d. failing to take reasonable care in providing appropriate advice when 
dealing with consumers from different countries in the UK by not 
paying proper regard to the differences in the debt management 
options available to the consumer, and the differences in possible 
enforcement action, law, and court procedures, in the different 
jurisdictions  

For example, licensees should not ignore the location of where the 
consumer resides and the debt options available to him in that 
jurisdiction until after legal proceedings are issued, and then inform 
the consumer that no further help can be given to him because the 
licensee has no expertise in the law of that country. 

 

63 It is important that debtors should be made aware of the range of debt management options 
(potentially) available to them. Useful sources of information include the Insolvency Service’s 
guide ‘In Debt? Dealing with your creditors’ (June 2009) for consumers in England and Wales, 
the Department of Enterprise, Trade and Investment’s (Northern Ireland) guide ‘In Debt? Dealing 
with your creditors’ (September 2011) or the Scottish Government’s ‘Debt Advice and 
Information Package’ (DAIP)63 (November 2010). 

OFT366rev   |   42



e. failing to reasonably explain to the consumer why the licensee 
recommends a particular debt solution and why other options are not 
considered to be (as) suitable or viable 

f. failing to take proper account of, and to make appropriate 
adjustments to, practices and procedures in order to accommodate 
the consumer’s individual needs or requests.  

For example, where a consumer may have mental health issues 
and/or mental capacity limitations,64

 

 reading difficulties, or where his 
first language may not be English. 

g. failing to refer65 the consumer, where appropriate, to a not-for-profit 
advice organisation66

i. has priority

 for further help. This may include under 
circumstances in which he: 

67 debt problems and/or an immediate ‘emergency’68

64 See Annexe B for further information regarding mental capacity and mental health issues. 

 
that the licensee is unable or unwilling to assist with and/or 

 
65 Where the licensee does not have an appropriate referral mechanism in place, it should, for 
example, provide adequate contact details of not-for-profit organisations. 

66 See Annexe A for further information on not-for-profit organisations which provide free and 
impartial debt advice. Some local authorities (in particular in Scotland) provide free debt advice 
to consumers. 

67 Where it is identified that the consumer is experiencing problems paying his priority debts the 
licensee should not wait until an emergency arises. As a general principle, a priority debt is one 
for which non-payment could result in the consumer losing his home, his liberty or essential 
goods or services. Therefore, licensees must take care to understand which goods and services 
are essential to an individual and help him prioritise his debt repayments so these can be 
retained. 
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ii. does not have enough disposable income to meet the cost of 
paying the fees charged by the licensee.  

This may be the case if the consumer is on a very low fixed 
income (pension/benefits). 

 

h. failing to refer or actively signpost the consumer to an alternative 
provider, or for further advice, in instances where the licensee is 
unable to offer the consumer the appropriate solution itself, or 
through existing third party arrangements  

Where the licensee recommends a particular course of action, the 
consumer should not experience any unnecessary delay in seeking 
further advice or assistance, purely because the licensee cannot 
offer that particular option itself. 

 

i. failing to involve the consumer in the decision making process from 
the outset and/or failing to take appropriate steps with a view to 
ensuring that he understands all of his options and the consequences 
and implications of any recommended course of action, in order for 
him to be better enabled to make informed choices 

j. failing to advise consumers of the importance of paying priority 
debts, such as mortgage payments, rent, council tax, utility 
payments, court fines, income tax and child support payments 
including any arrears already incurred on those debts 

68 For example, legal threats or court action, and especially those which may result in the loss of 
the consumer’s home, or access to essential goods or services. 
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k. failing to advise consumers not to ignore correspondence or other 
contact from creditors or those acting on behalf of creditors 

l. failing to explore and take account of the consumer’s reasonable 
expectations, desired outcome, preferences, and attitude to risk 

m. actively discouraging the consumer from shopping around for 
alternative sources of debt advice 

n. using technical language and jargon and not explaining the options 
available in a way that the average consumer could understand such 
that the consumer might be constrained in his ability to reach an 
informed decision  

o. failing to explain a formal insolvency procedure, and the licensee’s 
role within it, sufficiently clearly and accurately. 

 For example: 

• Failing to explain that applications for a Debt Relief Order 
(DRO) can only be made by an approved intermediary.69

• Failing to explain that ‘certificates of sequestration’ can only 
be granted by authorised persons.

  

70

 
 

 

69 An approved intermediary is someone who has been approved by a competent authority 
chosen by the Government.  

70 See regulation 3(1) of the Bankruptcy (Certificate for Sequestration) (Scotland) Regulations 
2010. 
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Preparing financial statements and making debt repayment offers 

3.24 Financial statements sent to creditors should be accurate and realistic 
and should present a sufficiently clear and complete picture of the 
consumer’s income and expenditure, their debts and the availability of 
any surplus income. The format of financial statements should be well-
structured and uniform, in a way that encourages consistent responses 
from creditors and reduces queries and delay (for example, as set out in 
the Common Financial Statement (CFS), or equivalent).71

3.25 Debt repayment offers to creditors, such as debt management plan 
proposals, should be realistic, sustainable and take appropriate account 
of the consumer’s interests.

 Financial 
statements should be capable of easy revision should the consumer’s 
circumstances substantively change. 

72

3.26 Examples of unfair or improper business practices include: 

 

a. failing to take reasonable steps to verify the consumer’s identity, 
income, or outgoings73

71 The Common Financial Statement (CFS) is an industry recognised budgeting format licensed 
by the Money Advice Trust 

  

www.cfs.moneyadvicetrust.org 

72 Repayment offers to creditors should be based on a true and accurate assessment of the 
individual’s circumstances. 

73 This is primarily aimed at debt management businesses and commercial debt advisers rather 
than advice providers in the not-for-profit advice sector.  
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While we would expect licensees to take reasonable steps to verify 
income and expenditure by appropriate means, what is ‘reasonable’ 
and ‘appropriate’ will depend on the circumstances and the nature of 
the service being provided in each case.  

The OFT considers estimates of certain expenditure items to be 
reasonable where more precise figures and evidence may not be 
readily available. Industry recognised standard expenditure guidelines 
or their equivalent74

 

 may be used, where appropriate, as an indicator 
of a consumer’s outgoings. Care should be taken to ensure that 
individual circumstances, that might require a necessary deviation 
from expenditure guidelines, are taken into account as appropriate.  

b. failing to seek or to obtain an appropriate explanation from the 
consumer under circumstances in which he indicates that his 
expenditure is particularly high or low  

c. failing to take full account of the consumer’s priority debts when 
setting his monthly repayments to creditors 

d. manipulating the representation of a consumer’s income and/or 
expenditure to fit the criteria for a particular service or to facilitate his 
acceptance on a debt management plan by creditors.  

74 Expenditure guidelines have been developed by the Money Advice Trust as part of the 
Common Financial Statement (CFS) and by the Consumer Credit Counseling Service (CCCS 
budget guidelines). 
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For example, by making inappropriate use of industry recognised 
trigger figures/guidelines and/or setting expenditure levels too low 
(and which are likely to be exceeded by the consumer). 

 

e. failing to provide creditors with a transparent account of a 
consumer’s income and expenditure in a timely manner or at all 

f. failing to obtain consent from the consumer prior to contacting his 
creditors 

g. failing to obtain confirmation from the consumer as to the accuracy 
of the financial statement prior to it being sent to creditors 

h. failing to send a copy of any financial statement sent to creditors 
(including any accompanying letters) to the consumer 

i. encouraging consumers to mislead creditors about their financial 
standing 

j. recommending clearly unaffordable debt management plans 

k. failing to sufficiently clearly warn consumers of the consequences of 
not keeping up repayments 

l. where a licensee is aware that a particular creditor refuses to deal 
with it (for whatever reason and whether or not the licensee regards 
this refusal as justified), failing to inform the consumer75

75 It may also be appropriate for licensees to inform the OFT. 

 that the 
(named) creditor won’t deal with the licensee as soon as it is aware 
that the consumer has an outstanding account with that creditor. 
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Changes to contractual repayments 

3.27 Any advice given to the consumer to cancel a contractual repayment, 
including direct debits or standing orders, prior to the debt repayment 
plan being agreed with creditors, should be demonstrably in the best 
interests of the consumer. Licensees should clearly warn consumers of 
the risks and consequences of this course of action. The OFT would 
normally expect that regular payments to creditors (even if lower than 
the contractual ones) should continue to be made wherever possible. 
Where this course of action has been recommended and adopted by the 
consumer, he should be advised to notify his creditors, without delay, of 
the fact that he is following advice to this effect. 

3.28 Examples of unfair or improper business practices include: 

a. failing to clearly inform and warn the consumer of the actual or 
potential consequences if there will be, or is likely to be, a period in 
which reduced or no payments to creditors are made  

For example, because the licensee takes the first payment under the 
plan as an initial arrangement fee, because there may be a delay in 
distributing payments to creditors, or because the licensee has 
stopped or reduced payments for the purpose of saving a lump sum 
to offer to specific creditors at a later date as a full and final 
settlement. 

 

b. advising consumers to make payments to accounts at a rate lower 
than the rate at which any interest and other charges are accruing or 
may accrue, unless this is demonstrably in their best interests 
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For example, if there is insufficient disposable income, due to the 
need to meet essential expenditure and/or priority debt liabilities. 

In such a case, a sufficiently clear explanation should be given to the 
consumer as to why this course of action is necessary and its 
implications. 

 

c. failing to inform consumers if it subsequently becomes clear that the 
course of action advised by the licensee, such as to cancel direct 
debits or reduce the level of contractual payments, is not producing 
results in the consumer’s best interests (for example because 
creditors are not agreeing to freeze interest) in order that he can take 
whatever action is in his best interest, including possibly withdrawing 
from the debt management plan  

d. treating all unsecured consumer debts as non-priority debts without 
considering the individual’s personal circumstances  

For example, for some people with a disability, a debt to their 
telephone provider could be considered a priority debt, due to the 
individual’s need to maintain contact with family and carers. In all 
such instances, decisions in this regard should be reasonably 
justifiable. 

 
Charging for debt management and related services 

3.29 The OFT has particular concerns where there is a lack of transparency 
about the fees, and the methodology surrounding the calculation of 
fees, that are charged for debt management and related services.  
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3.30 This is particularly the case where the consumer is charged an initial set-
up fee (to cover the cost of setting up and/or administering a debt 
management plan) - particularly if he is not made aware that his initial 
fee is being used for this purpose – and believes that it has been 
distributed to his creditors. As a consequence, the consumer is 
immediately placed into arrears, or further into arrears, with his 
creditors, and may not even be aware that this is the case. 

3.31 Such a fee structure may also deter consumers from terminating a 
contract with their debt management provider, particularly in 
circumstances where they are dissatisfied with the service provided. 
Where the Financial Services (Distance Marketing) Regulations 2004 
apply and the consumer cancels the contract within the 14-day cooling 
off period, the licensee should refund any sum paid less any reasonable 
charge for services already provided within that period, with the 
consumer’s consent.76

3.32 The OFT is also aware of a practice of some licensees ‘switching’ 
clients between different debt management options and charging 
unjustifiable duplicate or additional fees for doing so.  

 

3.33 Licensees should be sufficiently transparent about all fees and costs 
associated with the service that they are providing and include such 
information on their websites and in their advertising content, pre-
contract information and in discussions with consumers. Providing this 
information better enables consumers to understand the total cost of the 
service being provided, what is included in the service provided, to shop 
around and consider other options should they wish to do so and 
ultimately to make better informed choices. 

3.34 Examples of unfair or improper business practices include: 

76 See regulation 13(6) of the Financial Services (Distance Marketing) Regulations 2004. 
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a. failing to make it sufficiently clear in marketing, advice, pre-contract 
information and contracts, that fees are charged for debt 
management services, what the fees are and/or how they are 
calculated and what they cover 

The fees charged by the licensee for its services should be 
distinguished from other external costs, for example, bankruptcy fees. 

 

b. failing to disclose the existence of any relevant commission or other 
incentive payable between the licensee and third parties 

c. failing to disclose, upon receipt of a request by the consumer, the 
amount of any relevant commission or other incentive payable 
between the licensee and third parties 

d. requiring any payment from a consumer prior to the licensee having 
agreed with him the terms of his contract 

Licensees should not take any money from a consumer’s bank 
account prior to having received his specific authorisation to do so, or 
once that specific authorisation has been withdrawn. Money should 
only be withdrawn from accounts where specific authorisation has 
been given by the consumer to take money from the specific account 
that is the subject of the authorisation. 

 

e. accepting payment for fees (including initial set up fees) by credit 
card77

77 There are alternatives to credit cards which can be used as a convenient means of making 
payments at a distance, such as debit cards or electronic bank transfers. 

 or other forms of credit 
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f. failing to disclose the fees consumers are being charged, to their 
creditors. For example, by not clearly setting these out in any 
financial statement or proposal  

If the fees change during the course of a repayment plan (the fees 
having already been agreed with the consumer), including those fees 
that affect the amount due to creditors, these should be notified to 
creditors. For example, in any revised financial statement.  

 

g. failing to disclose to consumers information about cancellation 
charges prior to them entering into a formal agreement or 
arrangement 

h. applying cancellation charges that are unreasonable and/or 
disproportionate and not based on actual and necessary costs 

i. claiming any fees or charges from a consumer which are not provided 
for under the contract terms and conditions, or where they are 
provided for in the contract terms but where such terms are, or are 
likely to be, unfair under the Unfair Terms in Consumer Contracts 
Regulations 1999 

j. operating a policy of charging additional fees where a consumer is 
switched to a different debt management option and where the 
decision to switch is not based on a material change78 in the 
consumer’s circumstances or in the stance79

78 The OFT may ask licensees to evidence, to its satisfaction, that there was such a material 
change that justified the consumer being switched to an alternative debt solution. 

 of creditors 

79 For example, creditors indicating that they wish to, or are prepared to, accept revised 
repayments, perhaps involving the debtor switching to a different debt management option.  
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k. switching consumers between different debt management options 
and unjustifiably charging additional or duplicate fees for work that 
has already been carried out and charged for in respect of previous 
options and does not need to be repeated  

l. failing to obtain the consumer’s informed consent prior to switching 
him to a different debt management option  

m. where it is identified that a consumer has received inappropriate/ 
incorrect advice, charging an additional or duplicate fee for further/ 
revised advice and/or failing to refund or credit the consumer in 
respect of fees already charged for that (inappropriate/incorrect) 
advice 

n. asking or instructing consumers seeking to recover refunds of fees to 
make contact on telephone numbers that are premium rate numbers80

o. failing to make an appropriate refund of fees paid (upfront or 
otherwise) where any, or part of, the service or outcome(s) that has 
been promised, under the terms of the contract or otherwise, has not 
been provided or delivered, at all or to a reasonable standard.

  

81

Pre-contract information 

 

3.35 Consumers should be provided with sufficiently adequate and material 
information about the nature of the service which is offered, its 
duration, and actual or likely total cost, and the likely consequences for 
their credit rating, prior to entering into an agreement. Pre-contract 
information should be provided in a durable medium, such as a letter, 
email or brochure which can be retained by the consumer for future 

80 Paragraph 2.6.2 of the PPP Code of Practice states that service providers must ensure that 
there are in place customer service arrangements which must include a non-premium rate UK 
customer service phone number.  
 
81 See paragraph 3.41d. 
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reference. Such information should be clear, transparent and in plain and 
intelligible language and should state clearly the implications (including 
potential benefits and key risks) of the option being offered. 

3.36 Licensees should encourage consumers to read documentation carefully 
and allow consumers adequate time to consider the options and/or 
proposed service being offered, including allowing the consumer time to 
seek independent advice if he wishes to do so. 

3.37 Where a licensee provides a financial service by means of any distance 
communication, such as the telephone or the internet, it must meet the 
requirements of The Financial Services (Distance Marketing) Regulations 
2004 (FS(DM)Rs).82

3.38 Examples of unfair or improper business practices include: 

  

a. failing to provide sufficient information about the licensee for the 
consumer to be able to easily identify who he is dealing with83

b. failing to give sufficient information to the consumer as to the nature 
of the service that is being offered, including the main characteristics 
of the debt management option and the associated advantages and 
disadvantages (including the key risks) 

  

c. failing to set out the total cost and duration of the contract, including 
what the fees and charges are and what they cover. Where it is not 
possible to definitively state the total cost or duration of the service, 

82 See Annexe B for further information on the FS(DM)Rs. 

83 Licensees should adhere to all relevant legislation and guidance in respect of their disclosure 
obligations, including obligations under the Companies Acts, The Electronic Commerce (EC 
Directive) Regulations 2002, The Financial Services (Distance Marketing) Regulations 2004 and 
the ICO’s guidelines. The OFT would consider it to be a matter of good practice for licensees to 
display their consumer credit licence numbers on their web-sites and documentation.  
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an estimate84

i. any upfront fee or deposit, such as an initial arrangement fee 

 can be given, setting out the assumptions on which the 
estimate is based. Pre-contract information and contracts should set 
out: 

ii. any periodic or supervisory management fees 

iii. any other costs likely to be incurred under the contract and 
under what circumstances these would be payable  

For example, details of any cancellation charges and/or a 
warning to the effect that additional fees may apply if the 
consumer is subsequently transferred to a different debt 
management option. 

 

iv. where appropriate, an explanation of how the fees are 
calculated  

For example, if a fee is calculated as a percentage of a 
consumer’s disposable income. 

 

v. what constituent elements of the service the specified fee 
covers 

vi. the duration (or estimated duration) of the contract 

vii. the total cost over the duration (or estimated duration) of the 
contract 

84 Where an ‘estimate’ is provided it should be clearly set out that this is the case. 
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d. where the first consumer payments are retained by the licensee 
rather than being disbursed to the creditors (whether as an initial 
arrangement fee or deposit), failing to warn the consumer that, as a 
consequence, he will not initially be meeting his contractual 
repayments to his creditors and will therefore go into arrears or 
further into arrears 

e. failing to provide adequate information to the consumer about the 
likely effect of the debt management option on his credit rating, 
including whether (and how long) it will show up on his credit report. 
In particular, he should be informed that following completion of the 
debts being repaid, he might not be able to obtain credit in the short-
term and that there is some likelihood that he may not be able to do 
so in the medium-to long-term either.  

Consumers should not be misled into thinking that their credit ratings 
will improve earlier than when the payment of their debts is 
completed, or even immediately thereafter, given that adverse 
information is generally kept on a consumer’s credit report for six 
years.85

Entering into a debt management arrangement may also affect the 
consumer’s access to banking facilities and other financial services. 

 

 

f. failing to inform the consumer that relevant details relating to his 
indebtedness will be entered on a public register,86

85 Further information is given in the ICO’s ‘Credit Explained’ leaflet which is available from the 
ICO’s website at 

 where applicable 

www.ico.gov.uk. See Annexe C.  

86 The Insolvency Service maintains the Individual Insolvency Register which gives details of 
bankruptcies, current IVAs and fast track voluntary arrangements, DROs and current bankruptcy 
restrictions orders and undertakings. The Accountant in Bankruptcy (AIB) maintains the Register 
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g. failing to set out clearly the circumstances in which the consumer 
may withdraw from a debt arrangement and/or receive a refund of 
any monies paid, with due regard to the principles of contract law in 
relation to deposits and part-payments. Pre-contract information and 
contracts should be clear on the circumstances in which the 
consumer can terminate the contract and receive a full or partial 
refund of any monies paid 

For example, where the consumer has a cancellation right or in 
circumstances where the total fee differs significantly from the 
estimate given to the consumer prior to him signing the contract 

 

h. failing to provide the consumer with sufficiently clear and prominent 
information on any cancellation rights87

i. where a statutory cooling off period applies, misleadingly claiming or 
implying that it is an extra ‘benefit’ provided by the licensee 

 he may have, the duration of 
the cancellation or cooling off period and the conditions for exercising 
his rights, including information on the amount which the consumer 
may be required to pay on cancellation 

of Insolvencies which holds information on bankruptcies awarded by Scottish courts and PTDs. 
The AIB also maintains the DAS register which details applications for current debt payment 
programmes under DAS. Access to the DAS register is restricted to creditors and potential 
creditors. DAS approved money advisers may also inspect the register on behalf of a consumer. 
The IVA Register for Northern Ireland is maintained by the Northern Ireland Insolvency Service 
(DETINI). The Bankruptcy and Liquidation Register for Northern Ireland is maintained by the 
Northern Ireland Court Service. 

87 For further information on the consumer’s rights to a cooling off period under The Financial 
Services (Distance Marketing) Regulations 2004 and The Consumer’s Home or Place of Work etc 
Regulations 2008, see Annexe B. 
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j. failing to provide a clear explanation to the consumer of the debts 
that will be included in, and those that will be excluded from, the 
debt management plan or other informal debt management option, 
and, in particular, identifying those debts that are being excluded at 
the discretion of the licensee 

k. failing to inform the consumer of the basis on which payments to 
creditors will be allocated, how much will be paid to each creditor, 
and when they will be paid 

l. failing to inform the consumer of the period within which payments 
received from him will normally be passed on to creditors (including 
when the first payments will be made to creditors)  

m. failing to warn the consumer of the importance of meeting priority 
debts such as mortgage, rent, council tax and utility payments 

n. failing to warn the consumer not to ignore correspondence or other 
contact from creditors or those acting on behalf of creditors 

o. where a licensee is aware that a particular creditor refuses to deal 
with it (for whatever reason and whether or not the licensee regards 
this refusal as justified), failing to inform the consumer that the 
(named) creditor won’t deal with the licensee as soon as it is aware 
that the consumer has an outstanding account with that creditor 

p. failing to warn the consumer that creditors are not obliged to accept 
reduced repayments or to freeze interest and that, unless they do so, 
and/or unless and until this is agreed under a formal statutory 
solution, repaying the same debt over a longer period of time will lead 
to an increase in the total amount to be paid 

q. failing to warn the consumer that debt recovery actions, including the 
issuing of default notices and the instigation of legal proceedings, can 
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ensue88

r. failing to warn the consumer that there is no guarantee

 and that these may lead to the consumer incurring further 
costs 

89

s. where appropriate to the debt solution (for example in respect of 
IVAs/PTDs), failing to inform the consumer: 

 that any 
current or future legal action or proceedings against him will be 
suspended or withdrawn 

i. that if the arrangement fails this could lead to bankruptcy 

ii. that if the consumer is a homeowner, he may be required to 
release equity to pay off some or all of his debts 

iii. that if the consumer has to remortgage his property to release 
the equity, his ability to obtain a mortgage may be restricted 
and is likely to be offered to him on less favourable terms.90

For example, interest rates applied to the mortgage may be 
higher. 

  

 

iv. of the relevant creditor acceptance/objection criteria required 
for approval. 

88 Exceptions may exist for certain formal statutory solutions such as IVAs/PTDs. 

89 Exceptions may exist for certain formal statutory solutions such as IVAs/PTDs. 

90 Where the debtor is unable to obtain a mortgage, the IVA can be extended for up to 12 
months. 
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Contracts  

3.39 Licensees’ contract terms and conditions with consumers must be fair, 
written in plain, intelligible language and easily legible. An unfair term 
for the purposes of the Unfair Terms in Consumer Contracts Regulations 
1999 is not binding on consumers.91

Debt management services contracts 

 

3.40 Examples of unfair or improper business practices include: 

a. failing to provide consumers with contract terms and conditions in 
writing 

b. failing to set out the nature of the services that are being supplied 
including the specific debt management option being entered into 

c. failing to set out the total cost (or anticipated likely cost if unknown) 
and duration of the contract, including the level of the fees and what 
they cover92

d. failing to set out the circumstances in which the consumer may 
terminate the contract and/or receive a refund of any monies paid, 
with due regard to the principles of contract law in relation to 
deposits and part payments  

 

e. failing to include sufficiently clear and prominent information on any 
cancellation rights the consumer may have, the duration of the 
cancellation or cooling off period and the conditions for exercising his 

91 See Annexe C for details of relevant OFT guidance. 

92 See paragraph 3.38c for information on fees that should be set out in the contract and on 
what basis estimates might be given.  
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rights, including information on the amount which the consumer may 
be required to pay on cancellation.93

Standard contract terms 

 

3.41 Examples of unfair or improper business practices include: 

a. requiring consumers to sign a declaration stating ‘I fully understand 
the requirements of the contract’94

b. including any term restricting consumers from corresponding with, or 
responding to, creditors or others acting on behalf of creditors 

 or words to the same or similar 
effect 

c. including any term which states or implies that the licensee has no 
liability to the consumer 

d. including any term which states or implies that there are no 
circumstances in which a consumer is entitled to a refund. 

93 For further information on the consumer’s rights to a cooling off period under The Financial 
Services (Distance Marketing) Regulations 2004 and The Consumer’s Home or Place of Work etc 
Regulations 2008 see Annexe B. 

94 Such terms are, in the OFT’s view, likely to be unfair under the Unfair Terms in Consumer 
Contracts Regulations 1999. For further guidance and examples see Group 18(e): Consumer 
declarations in the OFT’s guidance Unfair Terms in Consumer Contracts Regulations 1999 
(OFT311) and Annexes (OFT311annexes). 
www.oft.gov.uk/shared_oft/reports/unfair_contract_terms/oft311.pdf  
www.oft.gov.uk/shared_oft/reports/unfair_contract_terms/oft311annexes.pdf  
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A refund (and in some cases a full refund) may be due to a 
dissatisfied consumer if the licensee fails to deliver any, or part of, 
the service or outcome(s) that it has promised to deliver, or agreed to 
deliver, under the terms of the contract, or the licensee has failed to 
carry out the service (including conducting negotiations with 
creditors) within a reasonable time and/or with reasonable care and 
skill.95

 

 

Handling client’s money 

3.42 Any monies held on behalf of consumers should always be kept in a 
separate ring-fenced client bank account and not used by the licensee 
for its own purposes.96

We would expect consumer client monies to be held in a separate ring-
fenced bank account in such a way as to be ‘protected’ in the event of 
a licensee holding such monies ceasing to trade. Any such monies, held 
prior to disbursement to creditors, should also be promptly refunded to 
the client (excluding any reasonable administration fees) where the 
client withdraws from a debt management plan or other non-statutory 
debt management option. 

 Any interest earned on a client bank account 
should accrue to the benefit of the consumer, not the licensee. 

 

3.43 Examples of unfair or improper business practices include: 

95 See section 13 of the Supply of Goods and Services Act 1982. 

96 It is unlawful for a licensee to spend consumer client’s money on its own account since it is 
held in trust on behalf of the consumer client and is not the licensee’s to spend.  
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a. where a debt management plan or other non-statutory debt 
management option has been entered into, failing to pay creditors at 
the earliest reasonable opportunity. 

In the OFT’s view, this should normally be within five working days 
from receipt of cleared funds97

 

 

b. failing to inform the consumer of the reasons for any delay in 
distributing payments to creditors in accordance with the contract, 
whether or not the delay is outside its control 

c. failing to accept responsibility for any delay in distributing payments 
to creditors in accordance with the contract, where the delay is not 
outside the licensee’s control 

d. where the delay was not beyond the licensee’s control, failing to put 
the consumer back in the position he would have been in had the 
contract been fulfilled, including making good on any additional 
interest which would have accrued and on any default charges that 
have been applied to the account as a result of the delay98

e. failing to take reasonable steps to anticipate, and to the extent that it 
is reasonably possible prevent, delays 

 

97 We are aware of limited circumstances where consumer client’s money may be held for longer 
than five working days without being disbursed to creditors. Where this is the case, the contract 
should specifically provide for this, the relevant contract term should be clearly brought to the 
consumer’s attention prior to his entering the contract, and relevant creditors should be informed 
that monies will not be disbursed within five working days, prior to the expiry of the period of 
five working days following the licensee’s receipt of the consumer client’s payment.  

98 The law does not impose liability where the reason for delay is beyond the control of the 
service supplier. 
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f. failing to have in place appropriate and robust systems, including 
contingency plans, to deal with reasonably foreseeable problems, 
including payment delays, even when the initial cause may not be 
the licensee’s fault 

g. holding monies for consumers, which should otherwise be distributed 
to creditors to pay off their debts:  

• without the express agreement of the consumer to do so 

• without having fully explained the associated risks and 
implications to the consumer  

• without ensuring that the consumers’ monies held are 
appropriately protected in the event of the licensee holding such 
monies ceasing to trade and 

• without having advised creditors that this is the case 

h. making unauthorised withdrawals from the consumer’s bank 
account(s) 

i. failing to promptly99

99 The OFT would regard ‘promptly’ in this context to normally be within five working days. 
Different provisions may apply under certain statutory schemes.  

 refund to consumers any consumer client 
monies held prior to disbursement to creditors, where the client 
withdraws from a debt management plan or other debt solution.  
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Debt Management Plans100

3.44 To ensure that the consumer’s debt management plan is sustainable and 
continues to be appropriate to his circumstances, licensees should 
maintain contact with the consumer and regularly monitor and review 
his financial situation and circumstances and adapt his debt 
management plan, as appropriate, to take account of relevant and 
recent changes. 

  

3.45 Examples of unfair or improper business practices include: 

a. failing to inform the consumer without delay of the outcome of any 
negotiations with creditors (and advise him appropriately, having 
regard to his best interests, of the next course of action), including in 
particular where creditors have: 

i. refused to deal with the licensee 

ii. returned payments to the licensee 

iii. refused the repayment proposal 

iv. refused to freeze interest 

b. not keeping consumers informed of any material developments in the 
relationship with creditors and/or not providing them with copies of 
relevant correspondence or documentation (in particular 

100 While this subsection on ‘Debt Management Plans’ primarily relates to debt management 
plans and other informal debt solutions (specific conditions being applicable to formal solutions 
such as IVAs), we still expect IPs and their staff or agents, when engaged in licensable credit or 
ancillary credit activities, to have appropriate regard to the principles underpinning this 
subsection (as well as having regard to the rest of this guidance document) to the extent that 
they are applicable and that it is appropriate to do so. 

 

OFT366rev   |   66



documentation relating to the issue, or the threat of issue, of default 
notices or legal proceedings) 

c. where the service provided by the licensee includes debt repayment, 
failing to: 

i. proactively monitor the consumer’s repayment patterns for any 
evidence101

ii. re-assess the debt management plan on an annual basis, or as 
soon as the licensee becomes aware of a material change in the 
client’s financial position (whichever comes sooner), and consider 
any necessary changes (including bringing the plan to an end) that 
may need to be made for the benefit of the consumer 

 which suggests that there may have been material 
changes in his circumstances  

Licensees may be in a position to anticipate ‘reasonably 
foreseeable’ material changes in the client’s financial position on 
the basis of information obtained from the client with a view to 
drawing up the financial statement. For example, if it is known 
that the client is soon due to retire – and this will lead to a 
reduction in his monthly income. 

 

iii. keep the consumer informed of the outcome of any 
reassessment. Any proposed changes to the consumer’s debt 
management plan or service should be discussed with him at the 
earliest reasonable opportunity. 

d. not providing the consumer, at the outset of the service, with a 
statement of how his payments are being allocated. In addition, 
where a plan has been agreed, failing to: 

101 For example, the consumer missing repayments when he previously had not done so. 
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i. set out the balances owed including any interest charges  

ii. set out the duration, or likely duration, of the debt management 
plan 

iii. set out the fee charged by the licensee 

iv. keep the consumer informed of any material changes to these 
arrangements in a timely manner 

e. not providing the consumer with a statement on his position/debt 
status at least annually or on receipt of a reasonable request to do 
so. The statement should include the information set out in paragraph 
3.38c of this guidance document in addition to the: 

i. monthly payments to creditors 

ii. fees charged over the specific period 

f. failing to advise consumers not to ignore correspondence or other 
contact from creditors or those acting on behalf of creditors 

g. placing any restrictions on the consumer with regards to 
corresponding with creditors or others acting on behalf of creditors 

h. where the licensee requires or suggests that the consumer should 
send to it correspondence received from creditors, the licensee failing 
to deal with such correspondence appropriately and promptly 

i. failing to maintain adequate records (for example, copies of 
correspondence and statements of account) relating to each debt 
management plan, until such time as the contract between the 
consumer and the licensee is completed or terminated 
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j. not undertaking accurate checks of consumers’ account details102

Credit information services  

 
and/or sending inaccurate information to creditors. 

3.46 Licensees offering credit information services (whether including or 
excluding credit repair) should set out clearly to consumers the extent of 
the service that they are able to provide and should not mislead in this 
regard. 

3.47 Examples of unfair or improper business practices include:  

a. misleading consumers about credit reports and the service being 
offered, for example: 

 
i. claiming to be able to remove negative, but accurate, information 

from a consumer’s credit report, such as adverse credit account 
information and court judgments 

 

Such information can only be removed if it is incorrectly 
recorded (including, in some instances,103 where the matter to 
which the information relates has been discharged).104

 
 

ii. misleading consumers about the length of time that information 
about IVAs, DROs, Administration Orders, PTDs, Debt 
Arrangement Schemes (DAS), bankruptcy and/or other adverse 

102 Placing reliance on incorrect account numbers may result in a delay in the setting up of a 
debt management plan. 

103 See text box adjacent to paragraph 3.47d of this guidance document. 

104 Adverse credit account information can only be updated by a credit reference agency under 
the instructions of the creditors who provide and own the data. Creditors will only consider 
amending their information if it is incorrect. 
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information, such as missed payments and account defaults, is 
held by credit reference agencies and on official registers 

 
iii. claiming that a ‘new’ credit record can be created. 
  

For example, claiming that a new credit report can be created 
simply by changing address. 

 
iv. claiming or implying the consumer has to use the services of the  

licensee when corresponding with credit reference agencies or 
courts 
 

For example, claiming or implying that a particular form of 
‘template’ letter, provided by the licensee, is the only one that 
can be used as a matter of law. 

 
b. encouraging or inducing consumers to make misrepresentations 

and/or commit fraud. 105

 
 For example: 

i. encouraging the consumer to make misleading representations 
about his credit status or history to creditors and/or credit 
reference agencies 

 
ii. encouraging the consumer to provide false information on 

applications for credit.  
 

For example, encouraging him to provide answers which could 
lead to him recording a higher credit score. 

 
c. failing to be transparent about the services being offered. 

105 It’s a criminal offence to mislead a court. For example, with a view to trying to have a 
CCJ/decree removed, or to provide false information on an application for credit. 
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For example, claiming to offer credit repair services when in fact 
offering services as a creditor or credit broker. 

  
 

d. failing to inform consumers that credit reference agencies will not 
respond directly to credit repair businesses and will only send 
requested credit reports directly to the individual concerned106

 
 

County Court Judgments, High Court Judgments and decrees107

In Scotland, judgments are called decrees and are issued by the small claims 
and summary causes sheriff courts. 

 

County Court Judgments (CCJ), High Court Judgments (HCJ) and decrees are 
entered on to public registers operated by Registry Trust Limited.108

Judgments and decrees are also recorded by credit reference agencies for six 
full years from the date of judgment.  

 This 
includes the Register of Judgments, Orders and Fines (for England and Wales) 
run on behalf of the Ministry of Justice as well as similar registers for Scotland, 
Northern Ireland, the Isle of Man and Jersey.  

106 Consumers have a right of access to their credit reference files and where necessary a right 
to have inaccurate information corrected. A consumer can obtain a copy of his file on request 
for a fee of £2. Details of how to go about doing this are contained in the ICO’s published 
guidance ‘Credit Explained’, available on the ICO website. 
www.ico.gov.uk/upload/documents/library/data_protection/practical_application/credit_explained
_leaflet_2005.pdf  

107 For additional information see the Civil Procedure Rules: 
www.justice.gov.uk/guidance/courts-and-tribunals/courts/procedure-rules/civil  

108 The registers operated by Registry Trust can be accessed on the Trust Online website 
www.trustonline.org.uk. 
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A judgment can only be removed from the Register and from credit reports if 
the full amount is paid within one month of the date of the judgment or if the 
judgment is ‘set aside’ by the court (this means that the judge has withdrawn 
the judgment, either because it is wrong or so that a person can defend the 
claim). 

A person can apply to the court to have a judgment set aside where he has a 
genuine reason. If the judgment is set aside, things will go back to the start of 
the claim. If a judgment is re-issued and the consumer cannot pay the full 
amount within one month of the judgment, the new judgment will be put on 
record for six years from that date. A judgment can be marked ‘satisfied’ if the 
full amount due is paid more than a month after the date the judgment was 
given. However, the entry will remain on the Register and the consumer’s credit 
report for the full six years. 

 

Creditors’ responsibilities109

3.48 The OFT expects creditors

  

110

109 This guidance primarily focuses on creditors’ (and their agents’) responsibilities towards third 
parties acting on the debtor’s behalf. For further information on creditors’ responsibilities, see 
the sector specific OFT guidance for creditors and other businesses involved in debt recovery: 
Irresponsible lending (OFT1107) and Debt collection (OFT664rev). 

 to have appropriate regard to this guidance 
when dealing with third parties acting on the client’s behalf. Creditors 
should not refuse to deal with a debt management business or other 
third party unless the debt management business or third party failed to 
comply with relevant consumer protection legislation and/or have 
appropriate regard to this guidance. Under such circumstances, the 
creditor should be able to satisfy the OFT that it has an objectively 
justifiable basis for refusing to deal with the other party if asked to do 
so. Creditors who provide advice to customers who are behind with 
their payments should have regard to the spirit of this guidance. 

110 Including debt purchase businesses and agents of creditors. 
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3.49 Examples of potentially unfair or improper business practices include:  

a. refusing to accept payments tendered, including reasonable token 
payments111

b. refusing to engage, appropriately or at all, with a third party 
representative, such as a debt adviser at a free advice centre or a 
debt management businesses, or with a debtor developing his own 
repayment plan,

  

112

c. contacting consumers directly and/or by-passing their appointed 
representatives without permission to do so from the consumer or his 
representative, unless there is an objectively justifiable reason for 
doing so

 unless there is an objectively justifiable basis for 
doing so 

113

Where those seeking to recover debts refuse to engage with (or 
bypass) third party representatives and contact debtors directly, the 
OFT may require them to satisfy us that there was an objectively 
justifiable basis for doing so.  

 

111 Where reasonable payments are tendered by the consumer, or by someone acting on his 
behalf, it is a principle of law that creditors should not refuse to accept those payments. The 
OFT considers that, in this context, if the cost to the recipient of processing individual 
repayments exceeds the amount of such repayments, consideration could be given to, for 
example, accepting the same token repayments but on a less frequent/cumulative basis. That is 
to say, rather than accepting and processing individual token repayments each week, collect and 
process them on, for example, a quarterly basis (to reduce the processing costs). The practice of 
creditors returning payments, or not crediting payments to consumers’ accounts, purely because 
they are received through a debt management business, is a matter which is relevant to a 
consideration of the fitness of the creditor.  

112 For example, using CASHflow – www.cashflow.uk.net 

113 For example, creditors may be required to send debtors a ‘default notice’ in accordance with 
the requirements of section 86E of the Act. 
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For example, it may be objectively justifiable to contact the debtor 
directly where repeated efforts have been unsuccessfully made to 
communicate with the debtor’s representative.  

Operating a policy of refusing to negotiate with certain third party 
representatives or with a debtor developing his own repayment plan 
would not in itself, in the OFT’s view, constitute an ‘objectively 
justifiable basis’ in this context.  

 

d. where a creditor is in dispute with a particular consumer 
representative, not making its position immediately known to the 
consumer and the representative 

e. operating a policy of only entering into negotiations about, and/or 
agreeing to freeze, interest and charges, if the consumer has engaged 
the services of a specific ‘representative’ with whom the creditor has 
an arrangement 

f. inappropriately passing on consumer’s details to lead generators, debt 
management businesses, creditors, debt collectors or brokers114

Debtor’s personal data must be processed fairly and lawfully and only 
for specified purposes. While it may still be possible to lawfully pass 
a debtor’s (sensitive) personal data to an appropriate third party, in 
the absence of the debtor’s prior consent having been obtained, 
where one of the other DPA conditions relevant for the purposes of 
processing personal data is met (and, where appropriate, one of the 
other conditions relevant for the purposes of processing sensitive 
personal data is met), the OFT would normally expect the debtor’s 
consent to be sought (as a matter of good practice) before doing so. 

  

 

114 This may also be a breach of the Data Protection Act 1998. 
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Complaints handling  

3.50 We would expect licensees to respond to queries and complaints 
promptly, appropriately and fairly, and explain any undue delays to 
consumers.  

3.51 The Financial Ombudsman Service’s remit covers the consumer credit 
activities of all businesses holding a standard consumer credit licence 
and it has published rules on its website that set out in detail the 
procedures and requirements that licensees must follow when handling 
complaints from consumers. These rules apply to all businesses that are 
regulated by the FSA or the OFT.115

3.52 Examples of unfair or improper business practices include:  

  

a.  not publishing or making readily available to consumers details of 
complaints procedures 

b.  failing to provide (or effectively publicise) a non-premium rate UK 
telephone number as a means by which consumers can pursue 
complaints  

c.  not acknowledging receipt of complaints promptly or at all 

d.  not providing a response to complaints within eight weeks of 
receipt (in accordance with FSA complaints handling rules – where 
applicable) 

115 Section 226A of the Financial Services and Markets Act 2000 provides that a complaint, 
relating to an act or omission of a business licensed under a standard consumer credit licence, 
qualifies to be dealt with by the Financial Ombudsman Service, if certain conditions are satisfied. 
The rules on how standard licence holders should handle complaints are published as part of the 
Financial Services Authority’s Handbook – in the section ‘Dispute resolution: complaints‘. 
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e.  not informing a consumer complainant, where appropriate and 
applicable, that he may refer the complaint to the Financial 
Ombudsman Service if he is not satisfied with the way that his 
complaint has been handled by the business concerned. 
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4 REGULATORY COMPLIANCE AND ENFORCEMENT 

Adherence to the guidance and compliance 

4.1 The OFT expects licensees and applicants to take reasonable steps 
(subject to proportionality considerations) to ensure they have suitable 
business policies, practices and procedures116

4.2 We would expect such businesses to have regard to both the letter and 
spirit of this guidance, other relevant OFT guidance and relevant legal 
obligations. 

 in place to facilitate their 
own compliance and (as appropriate) that of any agents and associates 
(for example, through training, monitoring, record keeping, disciplinary 
policies/procedures, contractual requirements, or any other means 
necessary and appropriate to the business).  

Evidence of compliance 

4.3 Policies, practices and procedures should be documented and capable of 
inspection by the OFT and/or the relevant local authority Trading 
Standards Service. They should contain sufficient detail in respect of the 
actual procedures employed to allow the OFT to be able to form a view 
as to whether the procedures appear appropriate. 

4.4 If we form a view that a licensee’s or applicant’s actual or proposed 
business model is, or is likely to be, in itself, the reasonably foreseeable 
cause of significant actual or potential consumer detriment, we are likely 
to consider the business unfit to hold a consumer credit licence. 

 

 

116 We expect the policies and procedures of such businesses to make specific provision for the 
fair and appropriate treatment of particularly vulnerable consumers. See paragraph 2.4. 
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For example, if it appears to us that the likely intention or effect of the 
business model is to mislead consumers and/or to deny them their 
legitimate rights. 

 

4.5 If the OFT requires them to do so, it will be incumbent on licensees and 
applicants to be able to demonstrate to the OFT’s satisfaction that their 
policies, practices and procedures:  

• have been implemented in practice and are effective 

• are proactively monitored to assess their ongoing effectiveness 

• have been appropriately amended on the basis of the results of such 
monitoring as and when appropriate to do so. 

4.6 Licensees should keep a record of the checks they undertake to assess 
adherence to this guidance. 

4.7 Similar assessments may be made of applicants for licences. 

Monitoring  

4.8 As an example of how effective monitoring of adherence to the 
standards as set out in this guidance could be demonstrated, the OFT 
would consider it good business practice for licensees to commission 
independent third party verification of their adherence when setting up 
their business and at regular intervals thereafter, and at least annually. 

Consumer credit licensing requirements for licensees 

4.9 The OFT has an ongoing duty to monitor the fitness of licensees so it is 
essential that licensees provide accurate and up-to-date information to 
the OFT. This facilitates the effective operation of the licensing regime 
by the OFT.  
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4.10 Licensees should be aware of their obligations,117

a. not using trading names, including domain names, which are 
misleading or otherwise undesirable.

 including: 

118 Under sections 25(1AD) and 
31 respectively of the Act, the OFT may refuse to allow a name to be 
used on a licence or compulsorily vary a licence to remove a name, if 
it is considered to be misleading or otherwise undesirable.119

b. not engaging in unlicensed trading by carrying on business without an 
appropriate licence or under a trading name (including a domain 
name) not specified in the licence

 

120

c. failing to notify the OFT in accordance with section 36 of the Act 
within specified time periods of certain changes in their details and/or 
information provided in their application.

 

121

Competence and training 

 

4.11 Applicants for standard licences wishing to provide debt advice, debt 
management and/or credit repair services will only be able to do so if 
they are able to demonstrate sufficient competence at the application 
stage by having relevant and demonstrable skills and knowledge. 

117 See Consumer credit licensing - General guidance for licensees and applicants on fitness and 
requirements (OFT969). 

118 Where a business applies for a licence, in accordance with section 25 (1AD) of the Act, the 
OFT must be satisfied that the name(s) under which it would be licensed are not misleading or 
otherwise undesirable. 

119 Examples include terms such as ‘government’, ‘citizens advice’ and ‘helpline’. See OFT press 
notice of 7 March 2009. www.oft.gov.uk/news/press/2009/26-09. 
 
120 A criminal offence under section 39(2) of the Act. 

121 Failing to adhere to the requirements of section 36 of the Act is a criminal offence under 
section 39(3) of the Act. 
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Licensees should have adequate training122

Enforcement principles 

 in place for staff, agents 
(such as self-employed debt advisers) and franchisees acting on their 
behalf, to ensure they are sufficiently skilled and knowledgeable to carry 
out their role, and are kept up to date with changes in relevant 
legislation and guidance. The OFT would expect appropriate training to 
be provided as and when necessary. 

4.12 The OFT is committed to fair, effective and proportionate enforcement. 
In practice this means that where we identify non-compliance with the 
law and/or non-adherence to relevant OFT guidance, we will decide on 
the appropriate regulatory response in the light of the facts and 
circumstances of the individual case. 

4.13 The type of OFT action taken will be guided by the level of actual or 
potential harm to individuals and by the scale or frequency of identified 
misconduct. In considering whether conduct is non-compliant, we will 
take account of the statutory requirements at the time the conduct 
occurred. 

4.14 Where we wish to change conduct, we will use one of the appropriate 
‘tools’ available to us. For example, we can impose ‘requirements’ on a 
licensee where we are dissatisfied with any matter in connection with 
the operation of the licensed business.123

122 Examples of accredited training courses are those run by the Institute of Credit Management, 
the Institute of Money Advisers, the Money Advice Trust, Money Advice Scotland, DEMSA and 
the Debt Resolution Forum.  

 Failure to adhere to such a 
requirement can lead to the imposition of a financial penalty of up to 
£50,000 per instance of non-adherance. We may also compulsorily vary 
a licence, for instance to limit the activities for which a trader is 

123 See footnote13. 
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licensed, remove trading names we consider misleading or otherwise 
undesirable, or limit the life of the licence.124

4.15 In serious cases, where there is evidence tending to show that a person 
is unfit to hold a consumer credit licence, the OFT can take action with 
a view to refusing or revoking the credit licence of the person 
concerned. Similarly, if we consider a person is unfit to operate under 
cover of a group licence, we can take steps with a view to that person 
being excluded from the cover of the group licence.

 

125

4.16 Any action taken by the OFT with a view to refusing or revoking a 
licence, or excluding a person from the cover of a group licence, is 
subject to an independent decision making process. The licensee, 
applicant, or person operating under the cover of a group licence, has a 
right to make representations to an independent adjudicator that the 
proposed action would be disproportionate or otherwise objectionable, 
prior to the adjudicator making a final decision.

 Engaging in unfair 
or improper business practices would constitute grounds for the OFT to 
consider fitness to hold a licence. 

126

124 The OFT can also take action under Part 8 of the Enterprise Act 2002 in respect of domestic 
or Community infringements falling within sections 211 or 212 of that Act. Our approach to the 
use of these powers is set out in Enforcement of consumer protection legislation – Guidance on 
Part 8 of the Enterprise Act (OFT512). The OFT also co-ordinates such actions undertaken by 
other enforcers.  

 Following the final 
decision by the adjudicator, there is a right to appeal the decision (if 

125 The OFT has the power under section 28 of the Act to exclude any person from the cover of 
a group licence. However, we expect group licence holders themselves to take the lead in 
excluding unfit members from the group and notifying the OFT that they intend to do so and, 
where applicable, have done so. If a group licence holder fails to exclude unfit members of the 
group from operating under cover of its group licence, it would seriously call into consideration 
whether it remains in the public interest to continue to grant the group licence in question.  

126 Further information about the adjudication process can be found in our guidance document 
Licensing – your right to make representations (OFT661).  
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there is an adverse determination) to the First Tier Tribunal (Consumer 
Credit)127

127 The First Tier Tribunal (Consumer Credit) is independently administered by the Tribunals 
Service, an agency of the Ministry of Justice. See ‘First Tier Tribunal (Consumer Credit) – 
General Regulatory Chamber – Explanatory Leaflet’.  

 provided that there are appropriate grounds to do so. 

OFT366rev   |   82



ANNEXES 
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A SCOPE OF THE GUIDANCE  

A.1 This guidance is relevant to all those involved in the provision of advice 
to consumers and/or who may negotiate with creditors in relation to 
restructuring consumer credit debts and personal insolvency on behalf of 
consumers, whether on a commercial or non-commercial basis.  

A.2 In this Annexe we have set out further information regarding some of 
the types of businesses and organisations that we have referred to in 
this guidance. This Annexe should be read in conjunction with 
paragraphs 1.10 - 1.12 inclusive.  

Lead generators and introducers 
 
A.3 Businesses that provide debt advice to consumers in the course of 

generating client leads need to be appropriately licensed by the OFT (if 
engaged in any licensable activity) and should adhere to all relevant OFT 
guidance. The licence category most likely to be applicable would be the 
debt counselling category (Category E) – but businesses need to ensure 
that all of their licensable activities are covered by the holding of a 
licence that covers all of the categories of licensable activity that they 
are engaged in.  

Insolvency practitioners 
 
A.4 This guidance is relevant to insolvency practitioners (IP), and their staff, 

who provide debt management services to consumers, including offering 
advice and assistance to consumers prior to them entering into an 
insolvency arrangement, whether they are holders of a standard 
consumer credit licence or operating under the cover of an appropriate 
group licence. 

A.5 The regulatory framework and authorisation regime for insolvency 
practitioners (IPs) in Great Britain was introduced by the Insolvency Act 
1986 and by The Insolvency (Northern Ireland) Order 1989 in Northern 
Ireland.  
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A.6 IPs must be authorised by, and are regulated by, the Insolvency Service 
(which undertakes these functions on behalf of the Secretary of State 
for Business, Innovation and Skills (BIS)), the Department of Enterprise, 
Trade and Investment (in Northern Ireland), or one of the seven bodies 
recognised under the Insolvency Act 1986 for the purposes of 
authorising and regulating IPs (‘recognised professional body’). The 
Accountant in Bankruptcy (AiB) is responsible for administering the 
process of personal bankruptcy in Scotland 

While we recognise that IPs are subject to a formal regulatory regime 
and that once a consumer enters into a formal insolvency arrangement, 
specific conditions applicable to that regime will apply, we still expect 
IPs and their staff or agents to have appropriate regard to the principles 
and standards set out in this guidance. 

 

 Claims management companies 
 
A.7 The Ministry of Justice is the claims management regulator in England 

and Wales and authorised businesses have to follow its conduct rules 
and guidance.128

 

 Businesses which provide claims management services, 
including those authorised by the Ministry of Justice, may also need to 
be licensed by the OFT if they engage in licensable activities such as 
debt counselling. Those advising on the enforceability of consumer credit 
agreements and negotiating with creditors on consumers’ behalf are also 
likely to require the debt adjusting and/or credit information services 
categories of licence. Licensed claims management companies should 
adhere to this guidance to the extent that it is relevant to do so. 

 
 

128 See  www.justice.gov.uk/claims-regulation/information-for-businesses/conduct-of-business  

OFT366rev   |   85

http://www.justice.gov.uk/claims-regulation/information-for-businesses/conduct-of-business�


Not-for-profit advice organisations 
 

A.8 Not-for-profit debt advice and some not-for-profit debt management 
services are provided by a number of organisations, some of which 
operate under individual standard licences and others under the cover of 
group consumer credit licences. These include government funded, 
charitable, or free and independent advice agencies. This guidance is 
relevant to the activities of such providers. 

A.9 The sections in this guidance document on ‘pre-contract information’ 
and ‘contracts’ are specifically written with fee-charging and not-for-
profit debt management businesses in mind.129 There is no expectation 
on the OFT’s part that not-for-profit advice agencies130

 

 will enter into 
formal arrangements with consumers, when simply offering advice. 

129 An example of a not-for-profit debt management service provider to consumers (such as debt 
management plans and IVAs) is the Consumer Credit Counselling Service (CCCS). 

130 Examples of not-for-profit advice organisations, which provide free, confidential, and impartial 
advice, include Citizens Advice, National Debtline and Advice4DebtNI. Details of where to 
access such advice in the consumer’s local area are also available from Advice UK, Money 
Advice Scotland and the Money Advice Service. 
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B OTHER RELEVANT LEGISLATION AND GUIDANCE 

B.1 Licensees should have regard to all relevant legislation and guidance. 
Evidence of non-compliance with any relevant legislation and/or not 
having regard to relevant guidance131

The Consumer Protection from Unfair Trading Regulations 
2008  

 is taken into account by the OFT 
when considering ‘fitness’ to hold a consumer credit licence. Some 
specific legislation and guidance that the OFT would expect licensees to 
have appropriate regard to includes:  

B.2 The Consumer Protection from Unfair Trading Regulations 2008 (CPRs) 
prohibit unfair commercial practices which distort consumers’ decisions. 
They introduce a general duty on businesses dealing with consumers not 
to trade unfairly and to act in a way that enables the average consumer 
to make free and informed purchase decisions. The CPRs contain a 
general prohibition of unfair commercial practices, and in particular 
contain prohibitions of aggressive and misleading commercial (or 
business) practices. They also prohibit thirty-one specific unfair 
commercial practices. The CPRs apply to any act, omission, and any 
other conduct by businesses directly connected to the promotion, sale, 
or supply of a product or service to or from consumers whether before, 
during, or after a commercial transaction. 

B.3 Broadly speaking, if a business treats consumers fairly, then it is likely to 
be complying with the CPRs. However, if it misleads, behaves 
aggressively, or otherwise acts unfairly towards consumers, then it may 
be in breach of the CPRs and risks facing criminal or civil action by 
enforcement authorities, which includes the OFT.132

131 See Annexe C for a non-exhaustive list of other relevant guidance and legislation, including 
links to guidance on the legislation and issues raised in this Annexe. 

 

132The OFT has produced guidance for businesses on the CPRs - Consumer protection from 
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 Data Protection Act 1998 

B.4 Any organisation which handles personal information is subject to a 
number of legal obligations under the Data Protection Act 1998.133

B.5 For direct marketers, such as lead generation businesses, the first data 
protection principle is particularly important. It comprises two elements - 
fair processing of information and conditions for processing. 

 All 
licensees must observe and adhere to the eight data protection 
principles. 

The Privacy and Electronic Communications (EC Directive) 
Regulations 2003  

B.6 The Privacy and Electronic Communications (EC Directive) Regulations 
2003134

B.7 The Information Commissioner’s Office has produced guidance on the 
PECRs.

 (PECRs) apply to the sending of direct marketing messages by 
electronic means such as by telephone, fax, email, text message and 
picture (including video) message and by using an automated calling 
system. The PECRs set out how cold calling should be carried out. 

135

 

 

unfair trading (OFT1008), August 2008.  
www.oft.gov.uk/shared_oft/business_leaflets/cpregs/oft1008.pdf  
 
133 See the ICO’s guidance at Annexe C.  

134 See the ICO’s guidance at Annexe C. 

135 Guide to the Privacy and Electronic Communications Regulations. 
www.ico.gov.uk/for_organisations/privacy_and_electronic_communications/the_guide.aspx 
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The Financial Services (Distance Marketing) Regulations 2004 

B.8 Where a licensee provides a financial service under an organised scheme 
by means of any distance communication, such as the telephone or the 
internet, it must comply with The Financial Services (Distance 
Marketing) Regulations 2004. ‘Financial service’ includes any service of 
a credit or payment nature. In the OFT’s view, a licensee who provides 
debt management services or credit information services will be 
providing financial services and those that do so at a distance should 
comply with the Financial Services (Distance Marketing) Regulations 
2004. 

B.9 Schedule I to the Regulations provides for a 14-day cooling off period136

For example, the existence of the right to cancel the contract within 14 
days and certain information on the operation of that right, the identity 
and geographical address of the licensee, a description of the main 
characteristics of the service, the total price to be paid including all 
related fees and charges, or, where an exact price cannot be given, the 
basis for the estimation. 

 
and also requires that certain information is provided to the consumer 
before the contract is concluded.  

 

 

 

 

136 Under The Financial Services (Distance Marketing) Regulations 2004 there are certain limited 
exceptions to the right to cancel. 
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The Cancellation of Contracts made in a Consumer’s Home or 
Place of Work etc Regulations 2008 

B.10 The regulations apply137

B.11 The trader must give the consumer a right to cancel a contract to which 
the Regulations apply. The cooling off period is a minimum of seven 
calendar days. The trader must inform the consumer of this right at the 
time the contract is made and also give the consumer written notice of 
his right. Where the contract is wholly or partly in writing, notice of the 
right to cancel must be included in it, in a prominent manner, and include 
specific information as set out in the Regulations.

 to contracts with a total payment of more than 
£35, which are concluded in the consumer’s home or place of work. The 
regulations also cover contracts made at another individual’s home or on 
an excursion organised by the trader away from its business premises. 

138

 Mental capacity and mental health issues 

  

B.12 Licensees will, from time to time, deal with individuals who may be 
particularly vulnerable. This may include those experiencing mental 
health problems and/or who have some form of mental capacity 
limitation. We expect the policies and procedures of licensees to make 
specific provision for, amongst other matters, the fair and appropriate 
treatment of vulnerable consumers such as these. Failure to make 
reasonable adjustments to any practice or procedure where it may be 
necessary to do so, in order to place consumers who may have limited 
capacity on an equal footing with other consumers, may amount to 
discrimination under the Equality Act 2010.  

137 The Regulations do not apply to the list of ‘Excepted Contracts’ included in Schedule 3 of the 
Regulations. 

138 See www.oft.gov.uk/business-advice/treating-customers-fairly/doorstep-selling  

OFT366rev   |   90

http://www.oft.gov.uk/business-advice/treating-customers-fairly/doorstep-selling�


B.13 To assist businesses, the OFT has provided guidance for creditors on 
mental capacity issues.139

B.14 The OFT also expects licensees to have regard to The Money Advice 
Liaison Group’s (MALG) voluntary guidelines for best practice in the 
management of debt: Good Practice Awareness Guidelines For 
Consumers with Mental Health Problems and Debt (Autumn 2009).

  

140

The Advertising Standards Authority 

  

B.15 The Advertising Standards Authority (ASA) is a self regulatory body and 
an ‘established means’141 for resolving complaints about, amongst other 
matters, adverts’ non-compliance with the CPRs. The ASA also seeks to 
secure voluntary compliance of advertisers, including in respect of 
advertisements in broadcast media, under the ‘Advertising Codes’.142

B.16 Compliance with the advertising codes is primarily enforced by the 
Advertising Standards Authority, and the laws on advertising are co-
enforced by local authority Trading Standards Services and the OFT. 

 

139 See Mental capacity – OFT guidance for creditors (OFT1293). 
 
140 www.moneyadvicetrust.org/images/Mental_Health_Guidelines_2009.pdf  

141 ‘Established means’ or ‘Compliance Partners’ are bodies able to act in place of the OFT in 
encouraging compliance with the Consumer Protection from Unfair Trading Regulations. The OFT 
has developed principles to apply when working with its partners to enforce the CPRs. For 
further details see www.oft.gov.uk/oft_at_work/partnership_working/compliance  

142 Two voluntary codes of practice – the BCAP Code and the CAP Code drawn up by the 
committees of advertising practice - cover broadcast and non-broadcast advertising respectively. 
www.cap.org.uk/The-Codes.aspx 
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B.17 For more information see the Advertising Standards Authority’s website 
www.asa.org.uk.  
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C LIST OF OTHER RELEVANT GUIDANCE AND LEGISLATION 

OFT Guidance 

Do you need a credit licence? (OFT147), July 2008 
www.oft.gov.uk/shared_oft/business_leaflets/credit_licences/oft147.pdf 
 
Consumer Credit Licensing – General guidance for licensees and applicants on 
fitness and requirements (OFT 969), January 2008 

 
www.oft.gov.uk/shared_oft/business_leaflets/credit_licences/oft969.pdf 

Licensing – your right to make representations (OFT661), July 2008 
www.oft.gov.uk/shared_oft/business_leaflets/credit_licences/oft661.pdf 
 
Guidance for consumer credit licence holders and applicants on the Group 
Licensing regime (OFT990rev), August 2011 
www.oft.gov.uk/shared_oft/business_leaflets/credit_licences/OFT990rev.pdf  
 
Consumer credit licensing Statement of policy on civil penalties (OFT971), 
January 2008 

 
www.oft.gov.uk/shared_oft/business_leaflets/credit_licences/oft971.pdf 

Enforcement of consumer protection legislation – Guidance on Part 8 of the 
Enterprise Act (OFT512), June 2003 
www.oft.gov.uk/shared_oft/business_leaflets/enterprise_act/oft512.pdf 
 
Consumer protection from unfair trading (OFT1008), August 2008 (Guidance on 
the Consumer Protection from Unfair Trading Regulations 2008) 
www.oft.gov.uk/shared_oft/business_leaflets/cpregs/oft1008.pdf  
 
OFT Guidance for the Unfair Terms in Consumer Contracts Regulations 1999 
(OFT311), September 2008 
www.oft.gov.uk/shared_oft/reports/unfair_contract_terms/oft311.pdf 

 
www.oft.gov.uk/shared_oft/reports/unfair_contract_terms/oft311annexes.pdf 

Debt collection – OFT guidance for all businesses engaged in the recovery of 
consumer credit debts (OFT664Rev), October 2011  
www.oft.gov.uk/about-the-oft/legal-powers/legal/cca/debt-collection  
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Irresponsible lending – OFT guidance for creditors (OFT 1107), March 2010 
(updated February 2011) 
www.oft.gov.uk/about-the-oft/legal-powers/legal/cca/irresponsible  
 
Guidance on sections 77, 78 and 79 of the Consumer Credit Act 1974 (OFT 
1272), October 2010 
www.oft.gov.uk/shared_oft/business_leaflets/consumer_credit/OFT1272.pdf 
 
Mental capacity – OFT guidance for creditors (OFT 1373), September 2011 
www.oft.gov.uk/about-the-oft/legal-powers/legal/cca/mental-capacity-guidance/  
 
Consumer Credit Act 1974 Post-contract information requirements (OFT 1002), 
July 2008 
www.oft.gov.uk/shared_oft/business_leaflets/consumer_credit/oft1002.pdf 
 
Legislation 
 
Consumer Protection from Unfair Trading Regulations 2008 
 
Financial Services (Distance Marketing) Regulations 2004 
 
Unfair Terms in Consumer Contracts Regulations 1999 
 
Data Protection Act 1998 
 
The Privacy and Electronic Communications (EC Directive) Regulations 2003 
 
The Cancellation of Contracts made in a Consumer’s Home or Place of Work etc 
Regulations 2008 
 
The Electronic Commerce (EC Directive) Regulations 2002 

Companies Act 2006 

Compensation Act 2006 

Enterprise Act 2002 (Part 8) 
 
Equality Act 2010 
 
Mental Capacity Act 2005 (England & Wales) 
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The Adults with Incapacity Scotland Act 2000 

Insolvency Act 1986 
 
The Insolvency (Northern Ireland) Order 1989 

Home Owner and Debtor Protection (Scotland) Act 2010 

The Debt Arrangement Scheme (Scotland) Regulations 2004 

The Protected Trust Deeds (Scotland) Regulations 2008 

The Supply of Goods and Services Act 1982 

Other Guidance 
 
Guide to data protection – The Information Commissioner’s Office’s (ICO) 

 
www.ico.gov.uk/for_organisations/data_protection/the_guide.aspx 

Guide to the Privacy and Electronic Communications Regulations – The ICO 
www.ico.gov.uk/for_organisations/privacy_and_electronic_communications/the_
guide.aspx 
 
Credit explained – The ICO 
www.ico.gov.uk/upload/documents/library/data_protection/practical_application/
credit_explained_leaflet_2005.pdf 
 
Conduct of Authorised Persons Rules 2007 – Ministry of Justice 

 

www.claimsregulation.gov.uk/userfiles/file/MoJ%20Conduct%20of%20Authoris
ed%20Persons%20Rules%202006(1).pdf 

Good Practice Awareness Guidelines for Consumers with Mental Health 
Problems and Debt – Money Advice Liaison Group (MALG) 
www.malg.org.uk/dmhdoclist.html 

 
www.moneyadvicetrust.org/images/Mental_Health_Guidelines_2009.pdf 
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Companies Act 2006 Guidance – Companies House  
www.companieshouse.gov.uk/about/guidance.shtml 

CAP Code and the BCAP Code - Committees of advertising practice 
www.cap.org.uk/The-Codes.aspx 

  

 

 

OFT366rev   |   96

http://www.companieshouse.gov.uk/about/guidance.shtml�
http://www.cap.org.uk/The-Codes.aspx�



